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January 8, 1964 


Dear Mr. Bhattacharyya, 


The Chief Justice has asked me to acknowledge your letter, 
and advise you he regrets very much that the pressure of his official 
duties prevents him from responding favorably to your request 
that he contribute an article for your “Law Journal". 


He appreciated very much your thoughtfulness in inviting him 
to participate in your publication, and wishes me to express his 
thanks. | 


Sincerely yours,’ 


Margaret IK. M Hugh 
Executive Secretary 
to the Chief Justice. 


Mr. Tulst Charan Bhattacharyya, 
Jt. Secretary (Magazine @ Forum) 
University College of Law Union 

Darbhanga: Buildings 

Calcutta, India. 


OFFICE OF THE SOLICITOR GENERAL 
WASHINGTON, D. C. 


November 26, 1963. 


Dear Mr. Bhattacharyya , 


Thank you for your letter of November 19, inviting те to 
contribute to the Law Journal of the University College of Law, 
Calcutta. 


I have found it impossible in my present position to take 
time to engage in any scholarly writing. Consequently, I am afraid 
that I cannot submit a contribution. 


Sincerely, 
Archibald Cox 


Solicitor General 


Mr. Tulst Charan Bhattacharyya, 
Jt. Secretary (Magazine & Forum) 
University College of Law Union 
Darbhanga Buildings 

Calcutta, India. 


ATTORNEY GENERAL 
INDIA. 


3, Hastincs ROAD, 
New Әніні-11 


14th November, 1963. 


Dear Sir, | 

I have received your letter of the 4th of November inviting 
me to contribute an article to the University College of Law 
Union's Law Journal. It would be a matter of pleasure for me to 
contribute an article but unfortunately, from Monday next upto 
the middle of January next, I am fully occupied with heavy matters 
in court. and outside and would not have the necessary time to 


prepare an article for your journal. 


In the, circumstances, I regret that I cannot comply with 
your kind request. 


Yours faithfully, 
ле; SK. Daphtary 


Shri Т. C. Bhattacharyya, 
Editor 

University College of Law Union 
Darbhanga Buildings 

Calcutta. 


Our Principal... . 
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Editorial 


The CALCUTTA UNIVERSITY BILL is 
on the verge of State Assembly’s influence. 
Senate, the University’s "Supreme Governing 
Body” under the 1951 Act, had been since 
putting an artifical impediment on all matters 
concerning maintenance and observance of 
constitutional points. Such undesirable inter- 
ference inhibited the spontaneous progress of 
the University. Moreover, Senate has now 
been.alleged to be a place of politics. Judging 
on the above background, obviously it needs 
change—a change in outlook. 


The Bill forcefully proposes for the appoint- 
ment of 2 Pro-Vice-Chancellors—one to look 


after administrative and finance side and the 


Senate Retches 


other to supervise academic matters relating to 
post-graduate and under-graduate teaching. 


However, it is not unapprehensible that 
the omnivorous influence of the Ford Founda- 
tion might paralyse completely the activities 
of the Senate. Eventually, the Senate will 
become lanky and the very purpose of advo- 
cating for the advancement of learning will 
be initially jeopardized. | 

We welcome indeed a better constructive 
change and so far the said Bill aids and 
supports this mission it is surely healthy and 
beneficial but in no case we can advocate 
either the complete elimination or the caging 
of the Syndicate. 


The death of Mr. H. N. Sanyal, Solicitor General of India has caused im- 
measurable loss to the country. 


The valuable life of an illuminating son of the country was found strangled to 
death at 22, Akbar Road, New Delhi on the 9th of September, 1964. The country 
has sustained an irreparable loss—the service of an eminent lawyer, а brilliant 


“Solicitor-General”’. 





The neglected Negroes now at last have 
the legal access to keep pace with equal foot- 
ings with the Whites, 


The passing of the Civil Rights Bill- and 
eventually making to an. Act оп 3-7-64, speci- 
fically takes us back to remember a few ever- 
illumined words * Truth alone triumphs, not 
untruth,” and this has once been proved in 
this era. 


In the modern days when the entire world 
becomes envious of U.S.A’s prosperity, praises 
her for making most liberal help to the back- 
ward countries, and for preaching democracy 
elsewhere, she is then herself a violator of 
democracy. The prosperity of the country is 
not dueto the contributions of the Whites, 
but Black too. The boastful symbols of 
the modern developed America with its tall 
towers, sky touching buildings, developed 
attractive highways, dazzling auditoriums are 
all having the sweat and blood of the so 
called neglected Negroes too. 


This Bill piled the democratic forces on 
August 28, 1962, the historic day when nearly 
three lakhs of people from all the nooks and 
corners of America. irrespective of any colour 
assembled on the “Capitol”, Washington 
D.C., which made a remarkable example of 
democracy in action. 


The entire movement was wholeheartedly 
praised and appreciated by the last assasinated 


The Civil Rights Bill 


American President, John F. Kennedy. To 
him to discriminate a man for his skin is the 
worst of all discrimination and it will corrode 
the national life itself, To realise the situation 
it required no prophetic farsighted outlook but 
discerning eyes and a heart to grapple with 
the realities, 


Indeed, President Johnson has been the 
right champion to fulfill this incomplete hur- 
culean task left by President Kennedy to pass 
the Bill and his able steering has ultimately 
been successful in causing a clean smile on 
the face of so many Americans, There are 
prejudiced people in the country still now who 
willin no case can support univocally these 
negroes, but the existence of exceptions are 
also no less. 


The rights assured by the National Legisla- 
tions—equal opportunity in employment and 
promotion, equal access to hotels, restaurants 
and other places of public accommodation, the 
right to vote and the like, are accepted at least 
legally. 

We, the Indians are indeed glad and over- 
joyed to see that at last there has been a lega- 
lisd sanction and every American is now free 
and indeed free without any discrimination. 
Let us hope and hope sincerely with a wide 
vision to see a far better America with no 
created anomaly but true democracy for which 
the great American President Abraham Lincoln 
is still revered. 


| Human Doss aa Individual: Liberty 


“4 I T must be ИТ " said “Мі.- 

“| Г ‘Justice. Holmes, “that legislators аге 
ultimate-guardians of the liberties and welfare 
of the people in quite'as great a degree ‘as the 
courts.” M. К. & T. В.В. Co. v. May, 194 
U. 5. 267, 270 (1904). -This is to ‘say that in 
a “democracy | the rational welfare should Бе 
the primary objective of: the legislature ‘whose 
statutes may quickly pattern’ effective‘ measures 
to that end. "The courts, on thé other hand, 
have‘ the duty of: interpreting’ and enforcing 
such - legislation. : ‘Theirs is the - machinery 
through which the law finds its teeth. In addi- 
tion, the judiciary їй those countries: whose 
governments dérivé their power from written 
constitutions have thé higher duty of enforcing 
tlie mandates of-that instrument. The United 
States is such a nation.’ Its/constitutión is the 
supreme law of: the land: It-is, therefore, 


necessary in any consideration of the deyelop-, 
ment of the American concept of ordered 


liberty and the recognition of the human, 


dignity of every person, that we, deal with the n 


overall function of the Supreme Court in the 
American. dual federalism. This article -will 
deal with that function as well as a few re- 
presentative cases of the Court in regard to 


* Const, Art. III. 


“Under Ше Ametican System of Law 


Li 


„Тнв Номвін Mm. Justice Том C. CLARK 


T Supe Court of the United States, - Washington 
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the above entitlement. In order to keep the 
article within a' reasonable length it will not 
treat of federal action in the civil rights area 
but confine its treatment to state activity alone. 


The Creation and Development of the Judicial 
Power of the United States. 


Unlike’ the highest court of most other 
_lands, ours came into being along with the 
general government itself and was created by 
the same hand. **We'the people of the United 
States” created the three equal and indepen- 
dent branches of our’ government (Executive, 
Legislativé and Judicial) and declared each to 
be essential to the establishment of justice and 
to the enjoyment of the blessings of liberty. 
In the Supreme Court and the ‘inferior Courts” 
created Ьу: the Congress, they vested the judi- 
cial’ power .of the United States, giving the 


2 judges thereof life tenure and undiminished 


 compensation.! 

At first, it was not entirely clear from 
these. simple words just what the “judicial 
power of the United States" encompassed. 
“Any doubt on this score was. soon- dispelled, 
however, by the Court itself. Under the vigo- 
rous and foresighted leadérship of the great 


John Marshall, who was Chief Justice from 
1801 to 1835, the Court issued a number of 
opinions which clarified and solidified its 
positition, as well as that of the federal 
government generally,? in our complex system 
‘of federalism. Without doubt, the most 
important of these decisions was the famous 
case of Marbury v. Madison? handed down іп 
1803. Chief Justice Marshall’s opinion in ~ 
that case made clear that an important ele- 
ment of the “judicial power” was the Court’s 
power to act as a final interpreter of the 
Constitution and, just as importantly, to 
declare invalid and unenforceable any Act of 
Congress inconsistent therewith. In his own 
words, “Мо legislative act...contrary to the 
Constitution can be valid.” 


In establishing this most powerful weapon, 
and extending it to include the power of judi- 
cial review over the actions of the President 
and decisions of the highest state courts,é 
Marshall’s Court but. gave effect to the 
declaration of Alexander Hamilton in the 
Federalist No. 78 almost, a score of years 
before that every act of a “delegated authority” 
which is contrary to the Constitution is void. 
Likewise, it but followed the course of state 
courts which had long exercised what Luther 
Martin called “а negative on the laws."5 Аз 
Martin reported to the Maryland legislature : 
“Whether therefore, any laws or regulations 
of the congress, or апу: acts of its president or 


‘branches of government. 


other officers are contrary to, or not warranted 
by, the constitution, rests only with the 
jndges...to determine ; by whose determinations 
every state must be bound."* 


The role of the Court as the Supreme 
arbiter of the government, as thus set forth 
in the Constitution and clarified under Mar- 
shall, is of fundamental importance, and has 
remained substantially unchanged down to 
the present day. Still the Founders, in estab- 
lishing a government of checks and balances, 
made the Court dependent on the other 
The President nomi- 
nates the Justices; the Senate possesses the 
power of confirmation. The Supreme Court 
has but one irrevocable source of jurisdiction— 
original—and that has to do only with contro- 
versies where a State is a party and those 
cases affecting ambassadors, public ministers 
and consuls, In all other cases its jurisdic- 
tion depends entirely upon “such Regulations 
as the Congress shall make.”? Moreover, the 
Court has no army to enforce its decrees. 
All of us have heard of the apocryphal 
comment attributed to . President Jackson 
following the decision of the Court in 
Worcester v. Georgia," in 1832 :, “Well, John 
Marshall has made his decision, now let him 
enforce it."? Furthermore, the Court has no 
treasury from which to draw financial support. 
The Congress provides that which at the 
moment is Нау two, million dollars рег year. 


* See, e.g., M’Culloch v. Maryland, 4 Wheat. 316 (1819); | Gibbons v. Ogden, 9 Wheat. 1 4824). 


% 1 Cranch 137 (1803), 


* Martin v. Hunter’s Lessee, 1. Wheat. 304 (1816) (opinion by Mr. Justice Story). 
* Speech at Constitutional Convention, July 21, 1787, Documents — Formation of the Union of the American’ 


States, p. 426, Government Printing Office (1927). 


* “The Genuine Information,” Secret Proceedings of the Federal Convention, р. 53, Government Ба 


‚ Office (1909) (italics in original), 
7 Const., Art, IIT, 8 2. 
6 Pet. 515 (1832). 


* 1 Warren, The Supreme Court in United States History, p. 759. 
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Nevertheless,- any .combination of five of 
its members—so long as Congress leaves its 
composition at nine—wields sufficient power 
to overturn the action of either or both: of 
the coordinate branches, if ‘that action" is 
presented in a case or controversy. You will 
note the if; for the Court is not a “Council 
of Revision" exercising a veto power!? but 
is largely a passive instrument of judicial 
interpretation.. It translates, as my late 
brother Jackson often said, “into current 
commands and contemporary application : the 
provisions of our, Constitution and the laws 
enacted thereunder. 


The ‘Judicial Function in the American 
System of Government 


The Supreme Court’s function in our system 
can- be analogized to that of the umpire that 
you provide on the baseball field. Not long 
ago some Visiting youngsters came to the Court 
as sightseers. One asked, “Just why a Supreme 
Court ?" Му brother Burton, whom they were 
interviewing, asked if they played. ball, and, 
receiving an affirmative answer, replied, *Do 
you have an umpire 7” “Well,” the leader 
responded, “че, do if we want to play nine 
innings. Otherwise we end up in a fight." And 
Brother Burton said, “That’s why we have a 
Supreme Court.” The umpire keeps law and 
order in the ball park. He translates the pitched 


ball into a strike, a ball or an out. He dodges 
pop bottles, too, as well as other missiles, 


, verbal and solid. He has rules in the playing 


of the game which guide him in his decisions. 
The Court, too, operates by rule. In 
addition to the restrictions laid down in the 
Constitution and by the Congress, heretofore 
mentioned, the Court has other, self-imposed 
limitations upon the exercise of its power. The 
case or controversy presented must be a genuine 
dispute!! raising a substantial question.!? The 
Court does not deal in advisory opinions, moot 
questions, nor political issues.!? Traditionally 
it shies away from deciding constitutional 
questions ; not rendering such a decision unless 
it is absolutely necessary to the disposition of 
the сазе.1* And even though a substantial 
constitutional issue.is presented it will not be 
passed upon if the case can be disposed of on 
a non-constitutional ground.!5 An appeal from 
the highest state court is dismissed if that 
court's judgment can be sustained on an 
independent state ground.!* А statute is not 
construed unless the complaining party shows 
that he is substantially injured by its enforce- 
ment." An attack on an Act of Congress on 
constitutional grounds is by-passed in the event 
a construction of the statute is fairly. possible 
by which the constitutional question may be 
avoided.!* And, finally, the certiorari system, 
authorized by Congress thirty years ago, 


10 Const, Art. IIT, 82; Muskrat v. United States, 219 U. S. 346 (1911). 


11 See note 10, supra. 


1. Seo, e.g., Revised Rules of the Supreme Court, Rule 19, 


: (1912) ; Coleman v. Miller, 307 О. S. 433 (1939). . 


Luther v. Borden, Т How. 1 (1849) ; Pacific States Telephone & Telegraph Со. v. Oregon, 223 U. S. 118 


14 See Siler v. Louisville & Nashville R. R. Co., 213 U. S. 175, 191 (1909); Ashwander v. Tennessee Valley 
Authority, 291 U. S. 288, 347 (1936) (concurring opinion). 


:!5 United States v. Rumely, 345 U. S. 41 (1953). 


16 Klinger v. Missouri, 13 Wall. 257, 263 (1872), Enterprise Irrigation District v. Farmers Mutual Canal Co., 


243 U. S. 157 (1917). 
17  Frothingham v. Mellon, 262-0. S. 447 (1923). 


18 See notes 14 and 15, supra. See also United States у. Auto Workers, 352 U. S. 567, 589-592 (1957). 
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requires ,the affirmative vote of four justices 
before a petition is granted. eu E ur oes 
' Current statistics show-an increasing-volume 
of business coming-to the Court—now nearly 
three -thousand - matters each Term. Only a 
small percentage -of cases are disposed of on 
the-merits. Last Term’ it.was léss than 8.5%. 
Despite this volume, the’Court has during its 
entire existence-of 173 years: decided less than 
an average per Term of 25 cases involving 
, questions of" constitutional interpretation. 
` The overwhelming'percentage of these- involved 
federal statutes or action rather than ‘those of 
a State. For the most part, they- stemmed 
from:a handful of constitutional. provisions, 
including the commerce, thé contract, and: the 
` necessary and ‘proper clauses, and the First, 
Fourth, -Fifth, Sixth - and ‘Fourteenth amends 
ments to our Constitution. 


Now that we have the picture of the Court 
as an "operating piece of machinery, we may 
turn more’ specifically to an examination ‘of 
its role in the establishment ‘of individual 
liberty and the recogaition of thie human 
dignity ‘of every man. 


The: Development of "Liber" and: . t 
"Human Dignity” :. А 

) These аге” ТЕ “words to describe a 
a magnificent function. But what are “liberty” 
and “human dignity" ? They are but words 
until given substance and force. | And so, just. 
as words are little box cars that haul ideas from 
one person to another, and hence vary in 


meaning from person to person, the concept оғ. 


human dignity and ordered liberty varies over 
the world. ‘These concepts, however, must be 
more than labels. А mushroom that is labelled 
a toadstool does not make it so. , As, Mark ` 


10 


(3d ed.) at pp. 174-176. 


A n 


Twain said, “Solomon's justice depends on how 
Solomon was raised.” ON > 

Moroeover liberty is a dat nota States 
concept. -As an Anglo-American product, 
it has been developing, growing and' expanding 
for-nearly seven-and-a-half centuries—since the 
year 1215, when the. English: nobles. first won 
a. measure.'of liberty and equality by forcing 
King John: to sign the Magna Carta.. At that 
time, of course, what liberty. there was existed 
solely for the nobles and titled gentry. “But 
that:was not the end of the process. It conti- 
nued ‘to’ develop from the struggles of the 
Parliament, the Crown and.the Courts, finally 
reaching full bloom under the leadership of 
Lord Coke. - 25% 

By July 4, 1776, the idea of liberty and of 
those entitled to it, had. developed' sufficiently 
that the thirteen. United States of America 
could issue а document which proudly declared 
that . E s= 

‚ “We hold these. truths to be self-evident; 
‘that all. шеп are created equal, that they 
are endowed by .their- Creator with 
certaian unalienable Rights, that among 
these are Life, Liberty, and the pursuit 
of Happiness. That.to secure these rights; . 
Governments. are instituted- among Men, 
deriving their. just powers from the con- 


?» 


‘sent of the-governed . is - E 


Even then, the deerunt. did not cease. 


, Our concept of liberty has continued to grow, 


to expand, to reach out and gather in more 


„and more.people within its protecive - shield. 


Thus, it was only after one of the most terrible 
and bloody wars in thé history of mankind 
"that slavery in our country was abolished, and 
men were able tó vote, to. Jive, and otherwise 
to partake of “liberty”. without regard to “race, 


This is by сай; rather than by rule. See the discussion in Stern and Gressman, Supreme Court Practice 


~- i - мата 
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color, or previous condition of servitude."?o Tt 
was only after another long and difficult 
struggle—this time in the courts, in the legis- 
lature, and in the public meeting place—that 
a constitutional amendment was passed in 1920 
which for the first time gave women the right— 
the liberty, if you will—to vote?! > { 

Throughout this long history, which extends 
to the present day and, God willing, will 
continue far into the future, there has been a 
thread of consistency which has continually 
woven its way through the warp and woof of 
life to fashion thé fabric we call liberty. That 
thread has been the two-fold principle that 
whenever the rights or liberties of one man are 
threatened, so.are the rights and. liberties of 
all men; and the obverse of this —that when- 
ever one шал. ог group of men.is at “liberty” 
.to wield power ‘indiscriminately, it ee 
pro tanto the liberty of all of us. . 


The ups and downs of individual liberty in 
the United States are clearly reflected in the 
Court's cases, In this connection it-must be 
remembered that the original constitution placed 
prohibitions оп. the” national - - government: 
These constitutional limitations- were supple- 
mented by later amendrnents, the first being 
known as the Bill of Rights’ and consisting of 
the first ten amendments all of which were 
ratified in 1791. These were limitations on the 
` power ofthe federal government. The second 
group included the 13th, 14th and 15th Amend- 
ments, were submitted and ratified after -the 
Civil War and had to do with individual rights 
and privileges. The 19th Amendment, which 
we have mentioned, completes the category but 
we shall not deal with it. 
cases reflecting the development of our subject 
deal largely with the. Bill of Rights together 


Indeed, the Court's 


with the 13th, 14th and 15th Amendments. The 
latter three amendments are couched in broad 
phrases while those of the Bill of Rights are for 
the most specific. This fact has had significant 
bearing on the development of the present 
American concept of individual liberty under 
law. But let us get to the cases. 


„Тһе first test came in 1832 in Barron v. 
Baltimore, 7 Pet. (32 U. S.) 243. The Fifth 
Amendment provides that private property 
shall not ‘be taken for public use without pay- 
ment of “just compensation.” The City of 
Baltimore had-damaged Barron’s wharf which 
he contended was tantamount to a “taking” of 
his property. The Court held that the Amend- 
ment applied only to the federal government, 
not to the states. It should be noted that this 
was prior to the adoption of the 13th, 14th and 
15th Amendments. The broad language of 
these later Amendments has been used to 
enforce portions of the Bill of Rights against 
the states which is contrary to the announce- 
ment in Barron’s case,. supra. This “doctrine 
of incorporation” based on the broad language 
of the subsequent 14th Amendment has not 
been adopted across the board. Walker v. 
Sauvinet, 92 U.S. 90 (1875) and affirmed Adam- 
gon у. California, 332 U.S. 46, 53 (1947). The 
former held that the right to a trial by jury 
included in the 6th Amendment was not obliga- 
tory on the states. The latter, dealing with self- 
incrimination and a prosecutor’s comment on 
the accused’s failure to testify, under the 5th 
Amendment, reached the same result. But 
through a process of “absorption” the 14th 
Amendment has been utilized to visit upon the 
states those protections of the Bill of Rights 
which. are found to be “fundamental”? ог“ 
of 'the very essence of a scheme of ordered 


2.39 Thirteenth, -Fourteenth & Fifteenth Amendments to the Constitution 


.*! Nineteenth Amendment to the Constitution. 


UNIVERSITY LAW JOURNAL 


liberty." Palko v. Connecticut, 302 um 319, 
325-(1937). | 


The 14th ГОТИКА РЫН? апа іһе 
* Absorption" Doctrine 


In Allgeyer v. Louisiana, 165 U.S. 578 (1897) 
the 14th Amendment’s guarantee of “liberty” 
was used to protect business rights arising out 
of a contract of insurance made by a resident 
of New Orleans with a New York insurance 
company in the-latter state with premiums and 
losses also payable there, despite the fact that 
the contract violated Louisiana law. Mr. Jus- 
tice Peckham’s broad language in the opinion 
of the Court, stated: ^ < 


"The liberty mentioned in that amend- 
ment means not only the right of the citizen ' 


to be free from the mere physical restraint 
of his person, as by incarceration, but...... 
to embrace the right of the citizen to 
be free in the enjoyment of all of his 
faculties ; to: be free to use them in all 
lawful ways; to live and work where he 
will ; to earn his livelihood by any lawful 
calling ; to pursue any livelihood or 
avocation, and for that purpose to enter 
into all contracts which may be proper, 
necessary and essential to his carrying out 
to a successful conclusion the purposes 
above mentioned. ..... ? At p. 589. 


Twenty-six years later this language gave 
support to the decision in Meyer v. Nebraska, 
262 U.S. 390 (1923) involving a non-business 
activity, namely, a Nebraska statute prohibiting 
the teaching in its schools of any subject 
unless it be taught in the English language. 
The Court invalidated the State’s attempt {о 
prevent an instructor from teaching reading 
in the German language, holding that the 
teacher’s “right thus to teach and the right of 
parents to engage him so to instruct their 
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children, we think, are within the liberty of the 
Amendment.” At p. 400. And in Pierce v. 
Society of Sisters, 268 U.S. 510 (1925) the 
“absorption” doctrine was used to strike down 
Oregon’s requirement that children attend 
public schools exclusively. Such a law, the 
Court said, citing Meyer v. Nebraska, supra, 
transgressed the “liberty of the parents and 
guardians to direct the upbringing and educa- 
tion of children under their control" At 
рр. 534-535. ` - 


The "Absorption" of the First Amendment's 
Free Speech and Religion Clauses 


At-this same Term of the. Court Gitlow 
у. New York, 268.U. $. 652 (1925) expanded: 
by ;fabsorption" the meaning of “liberty” to 
include the “freedom of speech". protections : 
of the First Amendment. In a series of cases 
beginning in 1940 with Cantwell v. Connecticut, 
310 U. S. 296 (1940), the First Amendments 
mandate that “Congress shall make no law 
respecting the establishment of religion or pro- 
hibiting the free exercise thereof" was declared 
to be equally enforceable against the states, 
despite the fact that the mandate was directed 
solely to Congress. Also see the most recent 
case in the religious field, Abington School 
District v. Schempp, 374 U. S. 203 (1963). 


The Absorption of the 4th Amendment 
Likewise in-the criminal law the Court in 
1961 held in Mapp v. Ohio, 367 U. S., 643 
(1961), that the 14th Amendment's due process 
clause absorbed the Fourth Amendment's pro- 
hibition against unreasonable search and 
seizure. And in 1963 this rule was made 
definite and certain in Ker v. California; 374. 
О. S. 23 (1963) by applying to the’ state the 
same constitutional standard of reasonableness 


. Of search and seizure applicable to the federal 


judiciary. 
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The “Absorption” of the First Amendment's - 
Right: of “Association” 


Again, in the field of legislativo investiga- 
tions; Gibson v. Florida Legislative Committee, 
372 U. S. 539 (1963) the right of association 
protected by the First Amendment through 
"absorption" of the due process clause of the 


14th Amendment was applied to invalidate a 


contempt conviction under Florida law. Gibson 


had refused to divulge to a legislative committee 


whether certain named persons were on the 
membership roll of an association of which 
he was-the secretary. The reversal was based 
on Gibson's right of “‘association,”’ a doctrine 
first laid down in Schneider v: Irvington, 308 
U. S. 147, 161 (1939). Subsequent cases in 
this area: include N.A.A.C.P. v. Alabama, 357 
U. S. 449 (1958) ; Uphaus v. Wyman, 360 U. S. 
72 (1959) ; Bates v. Little Rock, 361 U. S. 516 
(1960) ; Shelton v. Tucker, 364 U. S. 479 (1960); 
and N.A.A.C.P. v. Button, 371 U.S. 415 (1963). 
For cases involving congressional power in this 
area see Watkins v.. United States, 354 U. S. 
178 (1957) ; Barenblatt v. United States, 360 
U. S. 109 (1959) ; Wilkinson v. United States, 


365 U. S. 399 (1961) ; Braden v. United States, - 


365 U. S. 431 (1961) ; and Russell v. United 
Sines, 369 U. S. 749 (1962). 


procedural Due Process under the беш 
Amendment қ | 


The Court has ‘also swept within the pur- 
view of the 14th Amendment’s procedural due 
process the question of admission to the Bar. 
In Willner v. Committee on Character, 373 U. S. 


96 (1963) the Court held that in denying, 


solely upon the report of its Character, etc. 
Committee and without a hearing, the applica- 
tion of Willner (who: had passed the necessary 
examinations) for admission to the Bar of the 
Appellate Division of the 1st: Department of 
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New York's courts violated procedural due 


427 process- protected by the 14th Amendment. 


The Court relied largely on Schware v. Board 
of Bar Examiners, 353 U. S. 232, 238-249 
(1957) the leading case in this field. But see 
Konigsberg v. State Bar, 353 U. S. 252 (1957) 
in which the dissenters in Schware became 
the majority largely on the factual analysis, 


Some, Fourteenth Amendment Interpretations 


` It is, perhaps, in.its interpretation of the 
14th Amendment that the Court has had its 
greatest impact. The Equal Protection Clause 
has suffered a rocky course but has finally 
emerged as one, of the most secure of the 
protections afforded by the amendment. The 
Strauder v..West Virginia, 100 U. S. 303 (1880), 
case. stands as one of the strongest in langu- 
age of any of the Equal Protection Clause 
cases. A typical paragraph with reference to 
the 14th Amendment is as follows: 


“Ң was designed to assure to the colored 
‘race the enjoyment of all the civil rights 
that under the law are enjoyed by white 
persons, and to give to that race the 
protection of the general government, in 
that enjoyment, whenever it should be 
denied by the States. It not only gave 
citizenship and privileges of citizenship to 
persons of color, but it denied to any 
State the power to withhold from them 
the equal protection of the laws, and 
authorized Congress to enforce its provi- 
sions by appropriaté legislation." Strauder 


f v. West Virginia, supra, at pp. 306-7. 


It held that in a jury trial Negroes had a 
tight to: a jury free from. discrimination in its 
selection. The Civil Rights Cases, 109 U.S. 3 
(1883) likewise used strong language but the 
sense: of it was entirely the other way. A 
typical example of Mr. Justice Bradley’s 
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reasoning as to the constitutionality -of the “It is "interesting “to noté “thé ' comparsion 
Civil Rights Act ‘of March 1, 1875, is- 'a$ between this language and that of Mr. Justice 
follows : A Miller only two years before in the Slaughter 
House Cases, 16 Wall: (83 U. S. ) 36 (1873) : 
"Now conceding, for the sake of the тй: И | 
ment, that the admission to an inná 2. We. Tepeat, then, in the light of this 
recapitulation of events, almost too 


ў public conveyance, or a place of. „public . М 
‚ recent to Бе called history, but which аге 


amusement, on equal terms with. all other 


“citizens, is the right of every man... is familiar to „us all; and on the most 

it any more than one of those rights casual examination of the. language of 

^ Which the states by the Fourteenth these amendments, no one сап fail to be 

" Amendment. are forbidden to deny to any . -impressed with the one pervading purpose 
i person ?: .. Can the act of a mere ` ` found in them all, lying at the foundation | 

К individual, the owner of, theinn...be °° of each, and without, which none of them 

" justly regarded as impósing any dads of > would: have been even suggested; we 

slavery or servitude upon the applicant, 2 mean the freedom of the slave- race, the 

or only as ` inflicting an ordinary -civil - . security and firm -establishment of.that 

injury, properly cognizable by. the laws ‘~~ freedom, and the protection of the newly- 

of the State,’ and presumedly subject to ` - made freeman and: citizen from -the 

redress by those laws until the contrary oppressions of ‘those who had formerly 

‘appears ? . ^ .  , exercised unlimited dominion over him:... 


А 5 ie, d 

*...lIt would be running the slavery 

argument into the.ground to make it -.- 

apply to every act of: discrimination which | 

." -8 person may see fit to -make as to the 

` guests he “will entertain, or “as to the 

4 ‘people he will, take into his coach or cab 

-. ог car, or admit to his concert or theatre, 

- „or deal with in other matters of inter- 
:- «course or business-....°7  - 


“We do not say that no one else but ‘the. 
‘Negro can share ih this protection. Both 
the language and spirit of these articlés 
are to have their fair and just weight in 
‘any question of construction. . ... But 
' what we do say, arid what we ‘wish’ tobe. 
“understood is, that in any ‘fair ‘and just 
construction of-any section or phrase of 
these amendments, it is necessary to look 
to the purpose which we have'said was 
, the pervading spirit of them all, the evil 
. Which they where. designed. to remedy, 
‚ and the process of continued addition to 
the Constitution ; until that purpose was 
- supposed to be’ accomplished, as far as 


“When a man has emerged from slavery, 
‘and’ by the. aid .of beneficent legislation 
has shaken off the inseparable concomi- 
tants of the state, there must. be some 
‘stage in the progress of his elevation n 
' when he takes the rank of à mere ‘citizen, сс law сал accomplish it, 
“~and ceased to be the special-favoritécof Eppe vie i 
" " ithe laws, and when bis'rights as a citizen, “Ав: is. clearly indicated from Mr. Tüstice 
'. ог'а man; аге-іо be protected in the Bradley’s language, supra, the- Civil -Rights 
- ordinary modes Бу. which othér men’s Cases dealt ‘a body blow to the enforcement 
`+ ‘Tights are protected." : At pp. 24-25. ^ ОҒ the Equal Protection Clause by requiring 
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He believed in the liberty of all 
without distinction of class, 
creed or country 





“Tf any people choose to think of me then, I 
should like them to say: This was the man who, 
with all his mind and heart, loved India and the 
Indian people. And they in turn, were indulgent 
to him and gave him of their love most 
abundantly and extravagantly.” 


A SOUL DEDICATED FOR THE 
CAUSE OF THE HUMANITY 





Jonn FITZGERALD Kennepy 


that “state action" must be present in’ order 
to invoke its protections. Of interest in this 
connection is the effort of the Department of 


Justice to secure the passage by the Congress . 


of a public accommodation law in some respect 
similar to that stricken by the Civil Rights 
Cases. The proposal is based on both the 
Equal Protection Clause and the Commerce 
Clause, Art. 188 Cl. 3. Likewise іп Plessy v. 
Ferguson, 163 U.S. 537 (1896), the Negro’s 
right to equal education. was set back at least 
50 years. It created the doctrine of "separate 
but equal” facilities later applied to education. 
But the light began to glow a third of a 
century later when in Buchanan v. Warley, 
245 U.S. 60 (1917), а Louisville ordinance 
prohibiting any person from moving into a 
residential block occupied by a majority of 
the opposite race-was stricken on the ground 
of the deprivation of a property right. In the 
1940's attacks on the “separate but equal” 
doctrine were coming thick and fast. And in 
the landmark case of Sweatt v. Painter, 339 
U.S. 629 (1950) the doctrine was repudiated 
in its application to graduate schools. Ironi- 
cally, this case arose in the author's law school 
twenty-eight years after his graduation. At 
the same 1949 Term the Court also decided 
McLaurin у. Oklahoma State Regents, 339 
U.S. 637 (1950), which likewise applied to 
graduate work. And then came the leading 
case in the field, Brown v. Board of Education, 
347 U.S. 483. (1954), which outlawed segrega- 
tion in state supported “grade” schools. Thus 
the circle of protection was complete in the 
public education field: A distinguished law 
professor at Yale University, Charles L. Black, 
Jr., a féllow Texan of the author, recently 
wrote in his ‘Perspectives in Constitutional 
Law," p. 100, *In a. hundred years, then,. our 
law has been through ай impressive develop- 
ment; as a matter of law ' now, racial 
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distinctions (including segregation) cannot exist 
in the United States. The remaining heavy 
problem is that of enforcement against 
resistance and erosion.” To this I have no 
dissent. I would only add that while many 
communities do suffer enforcement problems 
much progress has been made. In the education 
field it is fair to say that with the exception 
of two states the schools are fast becoming 
non-segregated at all levels. 


In the same area there has appeared a new 
type of case known as the “sit-ins.” There 
have been a rash of them during the last Term 
of the Court. The leading case of Peterson v. 
City of Greenville, 373 U.S. 244 (1963) reversed 
the conviction of ten Negroes convicted of 
trespass who refused to leave a lunch counter 
on request of the manager whose reason was 
that their presence was “‘contrary to local 
customs.” The reversal was on Equal Protec- 
tion grounds. For the other cases disposed 
of at the same time see Shuttlesworth v. City 
of Birmingham, 373 U.S. 262 (1963) ; Lombard 
v. Louisiana, 373 U.S. 267 (1963). 


In a related area, that of voting rights, the 
change from disenfranchisement of Negroes 
seventy-five years ago to universal enfranchise- 
ment today has been practically accomplished. 
See Ex Parte Yarbrough, 110 U.S. 651 (1884); 
Guinn v. United States, 238 U.S. 347 (1915); 
Nixon v. Herndon, 273 U.S. 536 (1927) ; Lane 
v. Wilson, 307 U.S. 268 (1939); Smith v. 
Allwright, 321 U.S. 649 (1944); and Terry v. 
Adams, 345 U.S. 461 (1953). Like in education, 
but only spotty, there are, of course, some 
areas where difficulty is experienced in Negro 
registration but even in those localities the 
improvement has been phenomenal. And once 
having reached registration Negroes seem to 


- experience no problem ‘in casting their vote 


and having it accurately counted. 


oom 


= / pa NOT TOB 
Fourteenth Amendment \ 


· Procedural Abuses Фо 39 АГ 


Procedural abuses and Шш in trials 
have been reached by the Court through both 
the Equal Protection and the Due Process 
Clauses of the 14th Amendment. These in- 
clude the use of coerced confessions such as 
Rogers v; Richmond, 365 US. 534 (1961). 
There the Court struck down а confession 
which it found to have been coerced under 
е 14th Amendment due process standards. 
A complete set of cases on the subject is ue 
at page 541 of the opinion. 


Additional procedural protection has also 
been afforded indigents in a series of cases 
handed down since 1956. The first, that of 
Griffin v. Illinois, 351 U.S. 12 (1956), required 
the states to supply transcripts to indigents 
who wish to appeal their’ convictions. The 
ruling was -based on the Equal Protection 
Clause of the 14th Amendent. Likewise, in 
Burns v. Ohio, ‘360 U.S. 252 (1959) a $20.00 
fee exacted by the state for filing an ‘appeal 
must be waived in the case of indigents. ^ And 
at the last Term of Court the Indiana Public 
Defender Act was tested under the require- 
ments of the Equal Protection Clause. The 
Act provided that a transcript of a hearing on 
coram nobis could only be ‘obtained by the 
Public: Defender not by the indigent himself. 
In effect this gave the Public Defender a veto 
over the obtaining of a transcript and over an 
appeal since the transcript was necessary, to 
perfect an appeal. The Court in Lane v. 
Brown, 372 ‚U.S. 477. (1963) held that the 
indigent was, entitled to the same appellate 
review as the non-indigent and struck down 
the provision. And on the same day the 
Court held in Draper v.. Washington, 372 U.S. 


487 (1963), that a. ‘finding by a trial court after 
a full hearing that an indigent’s appeal 
10 


“1 


co T 
- ae ay’ х h 


was-rivolous is an inadequate substitute for 
„ће full appellate review afforded the non- 
-indigent. 
The Assigned Counsel Cases 
During this last Term there was also a signi- 
ficant enlargement of the right of an indigent to 
'counsel at all stages of a criminal proceeding. 
In Powell v. Alabama, 287 U. S. 45 (1932), a 
capital case, the Court first enunciated the 
requirement that a fair trial also included the 
appointment of counsel, where requested by the 
indigent defendant. In 1942 this was limited 
to capital cases by Betts v. Brady, 316 U. S. 455 
(1942). The federal judiciary had long since 
been required to assign counsel, where reques: 
ted, in all criminal cases. In Gideon v. Wain- 
wright, 372 U. S. 335 (1963) the assigned counsel 
due process requirement was extended at least 
to all felony cases, Betts was specifically over- 
ruled. And in Douglas v. California, 312 U. S. 
353 (1963) the indigent's right to assigned 
counsel on at least his first. appeal was held a 
requisite of the Eqüal Protection Clause. And 
80, as we write this piece indigent defendants іп 
criminal cases are. entitled {о have counsel 
assigned to them at.all stages of the proceedings 
and in all of the courts—state and federal—ar 
least in all felony and capital ci cases and on the 
first appeal as well. 


. The Ао оаа Савев 


There is one ‘significant field involving 
human rights that. should be covered before 
closing. That is the legislative apportionment 
within the.states themselves for the purpose of 
selecting legislative and congressional represen: 
tatives. Prior to 1962 the Court had consis- 
tently refused on various grounds—-mostly nòn- 
justiciability—to. enter what was called this 
“political thicket.” However, Baker v. Carr, 
369 U. S. 186 (1962) was too much for the 
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Court to stomach and it held that allegations 
of “invidious discrimination" in the apportion- 
ment of districts would present a justiciable 
issue as being—if found true—violations of the 
Equal Protection Clause.- The Court did not 
pass on the merits of the case since it had gone 
off in the trial court on the pleading. Never- 
theless, the decision was condemned as being 
“а massive repudiation of the experience of our 
whole past." The opinion brought on addi- 
tional suits in about half of the states attacking 
their respective legislative apportionments as 
being invidious discriminations against urban 
populatians. Some of these cases have already 
reached the Court and have been accepted for 
argument during the next term. WMCA, Inc. 
v. Simon (No. 20, 1963), Wesberry v. Sanders 
(No. 22, 1963), Reynolds v. Simms (No. 23, 
1963), Vann v. Frink (No. 27 1963), Maryland 
Committee v. Tawes (No. 29, 1963), McConnell 
v. Frink (No. 41, 1963), Davis v. Mann (No. 69, 
1963), Wright v. Rockefeller (No. 96, 1963). 
.' The Court has passed on two additional cases 
Scholle v. Hare, 369 U. S. 429 (1962) involving 
Michigan and Gray v. Sanders, 372 U. S. 368 
(1963) which struck down Georgia’s “unit 
rule." 


Recapitulation 


As John Rutledge, prior to his appointment 
as Chief Justice, told the federal Constitutional 
Convention of 1787, the. chief function of the 
Court is to secure the national rights. See 1 
Farrand, The Records of the Federal Conven- 
tion of 1787, 124. I submit that this cursory 
examination of some of the cases of the Court 
indicates that it has fully performed this 
function. To them I add one more—that of 
“Shuflling Sam." He was convicted of loitering 


and disorderly conduct in the Police Court of 


Louisville, Kentucky, and fined $10 on each. 
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The court noting that “although the fines here 
are small, the due process questions presented 
are substantial and we therefore granted certi- 
orari to review the police court’s judgment.” 
Thompson у. Louisville, 363 U. S. 199, 203 
(1960). It cited Yick Wo v. Hopkins 118 U. S. 
356 (1886), a celebrated 14th Amendment case 
where the fine involved was only $10. In Sam's 
case the Court found no evidence in the record 
to support either charge. It concluded that 
*[j] ust as...'Conviction upon a charge not 
made would be sheer denial of due process' 
[ De Jonge v. Oregon, 299 U. S. 353, 362] so is 
it a violation of due | Drogen tO: jct and 


punish a man withqut 
ы $ И Я Wea. Р 
aer Non 







At p. 206. Ко UR 
I submit that; sð ie" ре 
cess is utilized as % Sh Id. for the proicetion 
of individual rights Залда йу will 
grow among men on the бАЙНА" turn, 
nations as well. And as William Faulkner 
said, man will not only “merely endure" but 


“prevail.” LP ZI Q IS 


"It is easy enough to say that man is 
- immortal simply because he will endure : 
that when the last ding-dong of doom 

has clanged and faded from the last 

worthless rock hanging tideless in the 
` Jast red and dying evening, that even then 
there will be one more sound: that of 
his puny inexhaustible voice still talking. 

Irefuse to accept this. I believe that 

man will not merely endure: he will 

prevail. He is immortal, not because 
he alone among creatures has an inex- 

haustible voice, but because he has a 

soul, a spirit capable of compassion and 

sacrifice and endurance." 


KNER UPON HIS ACCEPTANCE 
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Independence of the Judiciary—A reflection 


D. NARASA RAJU, M.L. 
Advocate General, Andhra Pradesh 


“I, А. B., having been appointed Chief Justice (or a Judge) of the High Court at (or of)......do 
Swear in the name of God that I will bear true faith and allegiance to the Constitution of India as by 





solemnly affirm 


law established, that I will uphold the sovereignity and integrity of India, ‘that I will ‘duly and 
‚ faithfully and to the best of my ability, knowledge and: judgment perform the duties of my Office 
without fear or favour, affection or illwill and that I will uphold the Constitution and the laws". 


NUCH is the oath administered to a person 
when he is sworn in as Judge of a High 
Court. One has every reason to feel a little 
uneasy—perhaps shudder—at the immensity of 
the task he has undertaken if only he reflects and 
grasps the full implications of the oath taken by 
him. In a very real sense the Judiciary is para- 
mount, is supreme. The organised force of the 
community which we call the State functions in 
three aspects, Legislative, Executive and 
Judicial and, accordingly, the powers and func- 
tions are separated under the Constitution. Yet, 
it is within the competency of the Judiciary 
to declare an enactment of the Legislature 
unconstitutional and inoperative and’ to 
condemn and strike down an act or decision 
of the Executive as unconstitutional, illegal or 
mala fide. It may be that the Government in 
power may try to nullify the judicial verdict 
or declaration by enacting fresh legislation 
with restrospective -effect, if necessary. Such 
a procedure has been frequently. adopted, not 
merely in regard to the amendment of the 
ordinary law but with respect to the amend- 
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ment of the Constitution itself. We claim 
with pride and gusto. that the glory of our 
Constitution is the chapter on fundamental 
rights and the other provisions operating as a 
restraint on legislative dictatorship or execu- 
tive despotism. But the fact remains that no 
ordinary Municipal law has been so frequently 
amended as the Constitution has been and 
almost on every occasion the amendment was 
for the purpose, or had the effect, of curtailing 
the fundamental rights or depriving the citizen 
of the constitutional safeguards in.regard to 
property or liberty. This tendency, on the 
part of the authorities that be, is bound to 
have a demoralising or at least a discouraging 
effect on the Judiciary. There is therefore 
greater strain on the intellectual or moral 
courage of the Judge. Ніз task becomes more 
difficult or delicate. One cannot at the same 
time overlook the fact that intellectual or moral 
courage may be only intellectual vanity in 
disguise, There cannot be hundred percent 
objectivity or detachment in approach. The 
approach or perspective is, at least to some 


UNIVERSITY LAW JOURNAL 


‘ extent subjective and relative, depending upon 
several factors like heredity, temperament, 
upbringing, ‘environment in which .a person 
has grown up; a native conservatism or а 
revolutionary forwardness, and perhaps. a 
craving for popularity. If added .to these 
factors, is an intellectual vanity—the last in- 
firmity of noble minds—which in the best of 
persons is subconscious, one can understand 
what judicial independence or courage implies 
ог involves. A Judge from the very nature of 
his.function can only. interpret the law and the 
Constitution and cannot be ahead of the times 
in which һе is living or usher in a new era of 
progress according to his lights or convictions. 
At the same time he can, unless he feels help- 
less in the face of binding authority or prece- 
dent, interpret the law in a progressive manner. 
This calls for courage and conviction. 

2. The difficulty, delicacy or temptation 
becomes all the greater when the Judge is 
called upon to^strike down executive action 
as illegal or mala fide. The cases in which 
executive action amounts to blatant abuse of 
power -or authority will be few or at any rate 
the executive authority would have so nicely 
camouflaged the act that one would have to 
pierce the veil and discover its true n^ture. 
In the great majority of cases, the considera- 
tions for. and against its validity would be 
evenly balanced and it is in such cases that.the 
Judge: finds himself in an unenviable position. 
If he-upholds the validity of the act, the citizen 
may say, that he has done so because of fear 
and that he has not protected the subjects' 
` liberty or property against executive trespass 
or encroachment. If the Judge on, the other 
hand declares the executive action.to be un- 
constitutional, ultra vires or mala fide, he is 
exposed to the possibility of being accused of 
a craving to figure in the headlines, to im- 
mortalise himself at the expense of the Govern- 


UNIVERSITY LAW JOURNAL 


ment or at.least of being obstructive to social 
progress, of which the Executive Government is 
the trusted custodian. ‘Mala fides’ in parti- 
cular is the most difficult and delicate problem 
for a Judge. It is a weapon with terrific 
potentialities. It may be used as a nuclear 
weapon or it may be reduced to a damp squib. 
The Judge cannot help becoming conscious 
of the tremendous powcr that has been put 
into: his hands. He realises that his pen is 
mighter than the Government's sword and that 
by a stroke of his pen he can discredit a whole 
Government. Talking of power Albert Camus 
in his scintillatingly brilliant book “Тһе Fall”, 
says. 


“The essential. thing after all is being able 
to get angry with some one who has no right 
to answer back. Somebody has to have the 
last word. Otherwise, every reason can be 
met with another one and there would never 
be an end to it. Power, on the other hand, 
settles everything." 


. To Have the last word is the essence of 
power and it is that power that is entrusted to 
the Judge. Therein lies the temptation and 
therein lies the difficulty or delicacy. 1t is in 
that situation that the Judge has to derive 
strength and solace from the words “without 
fear or favour" in the oath of office taken by 
him. The consequences of a decision that the 
action is mala fide тау: be far more serious 
and may have other repercussions than its 
immediate impact on the case on hand. On the 
other hand the consequences of a decision that 
the action is not mala fide may be equally serious 
and may encourage, if not stimulate, further 
executive irresponsibility or trespass upon 
the citizen's life and liberty.. The independence 
or courage of the Judiciary hangs in the balance. 
The Judge has to make up his mind between 
the opposing forces, take an objective view to 
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the best of his. ability and reconcile the claims 
of sanctity of citizens’ right or freedom and 
expediency of executive action in public interest 
as-it is called. ` | | 


3. It is possible that a subconscious ten- 
dency may develop that the Judiciary is para- 
mount and therefore the judicial power is 
superior in quality to executive power just 
because the Judiciary has the last word. But 
from a strictly juristic point of view such an 
assumption may not be correct. Every power 
or function vested by or- 'uhder an express 
provision of the Constitution is equal in quality 
or content to any other power similarly vested 
and there can be no question of one being 
subordinate to the other. Such а peculiar 
situation arose in Nanavati case, The Governor 
in exercise of his power under Art. 161 of the 
Constitution suspended the sentence and 
Nanavati who was held guilty sought to appeal 
to the Supreme Court without first surrender- 
ing himself to Police custody as a convicted 
person. The Supreme Court had to consider 
the question whether the power conferred on 
the Governor under Art. 161 of the Constitu- 
tion impinges upon the judicial powers of the 
Supreme Court with particular reference to 
Article. 142 of the Constitution. The Supreme 
Court by majority held that it did. Justice 
Kapur in his minority judgment pointed out 
that the two powers are derived ‘under two 
provisions of the -Constitution, the rule of 
statutory co-existence could be applied, each 
authority can be left to function in its own 
field and that there is no reason to impose any 
limitation on the power of the Executive 
merely because of the power vested in the 
Supreme Court under. Art. 142. This decision 
illustrates how the ' approach or perspective 
makes a ЧЕ in the conclusion. While 
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the-power of the Executive under the Municipal 
law is subject to the controlling and super- 
visory jurisdiction of the High Court or the 
Supreme Court there is no need to import any 
such limitation where the power that is sought 
to be exercised-i$ expressly conferred by the 
Constitution itself. The principle of Judiciary 
being paramount cannot apply in such a 
Situation. This decision brings out.in bold 
relief the importance of the approach or 
perspective. 

4. Situations may TA E arise when 
the courage or indeperidence of the Judiciary 
is called for in'a different mannér. A-strong 
atmosphere of popular clamour or prejudice 


may be raised against a particular person, 


institution or cause which is before the Judge 
and a feeling may be created in his mind that 
if he decides in a particular way he may be 
exposing himself to criticism or disapproval of 
the vocal or noisy elements of society and 
that it is much easier and safer to” decide in 
a manner which accords with popular prejudice. 
In such a situation the Judge has to perform 
the difficult function- of detaching his mind 
from the atmosphere surrounding him and 
trying to make itself felt, and judge the cause 
entirely on its own merits. His own Conscience 
is the only safe guide to reaching a correct 
conclusion. Of course the correctness of the 
conclusion is not absolute but is only relative. 
The decision has to be accepted as correct 
because it is final and its correctness cannot 
be questioned in any other forum.- . 

5. It is only because of- these difficulties 
and complexities that face the Judiciary that 
it is justly claimed that the independence of 
the - Judiciary is a prerequisite -to - the 


maintenance of rule of law in-a democratic 


set- "up. 
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The Changing ‘Patterns of Indian 


HE Company Law in India is undergoing 
rapid and radical changes. Not only whole 
‚ concepts are changing but also the techniques 
of management and administrative procedures 
are changing. The recent history of half a 
century, from 1913 to 1963, shows the tremen- 
dous changes and adjustments that have come 
into existence in Company Law. The bulk 
and the volume of the: Companies’ statutes 
are increasing. enormously for anyone to have 
a complete view of the whole picture. In 
times such as this it is therefore essential not 
to lose the wood for the trees. Difficult as it 
is, yet it is necessary to have a firm grasp over 
the subject. The first half of the 20th century 
may be said to have initiated an Age of Experi- 
ment in Company Law. That experiment still 
continues and, it is just possible, this age of 
experiment will continue till the close of this 
century. | 

‚Тһе basic concept of Company Law has 
undergone a radical transformation. A com- 
pany no longer is regarded as a private device 
for profiteering, capital creation and business 
expansion, It.is today treated as a vital, 


nationally important socio-economic institution. 


Economically companies’ are becoming 
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more and more important. They wield tre- 
mendous powers of life and death in the 
economic structure of a nation. The essential 
character of the vital nature of the products 
that many of the companies are engaged in 
producing, the dependence of the life of a 
nation on proper markets for such products 
and the far-reaching effects which companies 
are now exercising have vested companies with 
a unique national importance in the develop- 
ment and industrialisation of India. 


Socially companies are assuming large res- 
ponsibilities. Conditions of work and labour, 
are assuming great proportions. Every day 
makes it clear how a successful company and 
an efficient company have to discover and 
apply the doctrine that it must be a joint ven- 
ture of labour, capital, management personnel, 
and the public. 


Perhaps unnoticed the companies are be- 
coming also educational and cultural concepts. 
They are fast becoming the significant agencies 
for private research and for raising funds for 
institutions of higher learning and social 
services., Their advertisements support the 
press, the newspapers and many magazines of 
intellectual and social utility. The over all 
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influence of these Companies and Согрога- 
tions on administrative officials, and the public 
alike is assuming great dimensions, The result 
“is that commercial companies are becoming 
cultural milieus. Their endowments in the 
Universities and institutions can help a good 
deal in the- progress of universal education, 
which is an essential foundation in a demo- 
cracy, specially in an underdeveloped country. 
All this is intended to show how the narrow 
commercial character of companies to begin 
with ‘are being slowly eroded by educational, 
social and cultural influences. The result is 
that the private sector is no longer very private 
and the public sector is not altogether Govern- 
mental. Neither laissez-faire nor governmental 
bureaucracy can now take-over the entire 
field. 


Four ‘principal controls are in operation 
over companies: the statutory control, the 
judicial control, the governmental control and 
the audit control. While the dangers of 
different controls obviously express themselves 
in divided responsibilities, inefficiency and 
uncertainty, yet it is just possible to devise 
by experiments, and by trial and error, methods 
to harmonise these apparently different controls 
to achieve the one common object of companies 
in the modern age. What that harmony should 
be will depend on the leadership alike of the 
commercial community engaged in administer- 
ing companies and the public апа social 
conscience of the society that the companies 
intend to serve. 


The controls have the proféssed object of 
stream-lining economic aspect with administra- 
tive and social responsibility. · A broad social 
objective of the new industrial: age treats the 
company not necessarily a private concern of 
its shareholders -but a'national asset in which 
the Government and the people аге vitally 
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interested. The orthodox company Jurispru- 
dence treated company as primarily concerned 
with the means and not the ends. It is no 
longer a means but an end in itself. The new 
legislation greatly depends on the past tradition 
in making its influence felt not only in what 
in India is called the private sector but also 
the public sector, This has resulted in giving 
tise to special problems created by the well- 
known “‘statutory corporations", “Government 
companies", “departmental ^ undertakings". 
New problems of exchequer control, of delimi- 
tation of extensive field of executive and legis- 
lative responsibilities and primary accountability 
are posing difficult questions. In this connec- 
tion, the role that organised stock exchange 
can play in the enforcement ofthe statutory 
and administrative provisions relating to prac- 
tices, shares and securities still remains to be 
explored i in India and we are a long way behind 
United Kingdom and America in this respect. 
Therefore, Capital Issue Control is the special 
instrumentality devised in India to feed the 
practical need for regulatory provisions about 
formation .of companies and provide the statu- 
tory bases for an integrated system of control, 
of the capital market where the Stock Exchange 
and Capital Issue Control are the two .powerful 
instruments. The executive control of .compa- 
nies by sources extraneous, to the companies is 
exercised through various agencies for control, 
such as, (1) the Registrar of Companies, (2) the 
Company Law Administration, (3) the Capital 
Issue Control, (4) the Industries Development 
and Regulation Act, 1951, (5) Governmental 
control ` through ' "Advisory: ‘Commission, 
(6) Governmental control of managing ‘agents 
of company, and amalgamation of companies. 
The biggest problem which is growing in {һе 
Indian Company J urisprudence i is the separation 
This separa- 
tion can be traced as the direct consequence of 
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the managing ‘agency system and the tradition 

“that it has created. The general public feeling 
is that large salaries, inordinate remuneration, 
contracts with management suppliers, manipula- 
tion of stock values to favour special supporters 
and discriminatory treatment of different classes 
of shareholders have become common features 
of the Indian market. The 
India ‘have lost almost all power to the 
“Controllers”. 

The Managers can secure needed finance 
informally -and become independent of share- 
holders at the ordinary capital market. If they 
at all enter the capital market, that is only to 
borrow money, rather than to secure equity 
finance. By using this independence over the 
capital market, the Managers cán' pay smaller 
dividends to the shareholders. The almost 
uniform predilection of the Managers in India 
to reinvest corporate earnings has paved the 
way of control by these companies, of an 
increasing proportion of the nation’s total 
assets. It is this danger, call it concentration 
or monopoly or by any other name, which is 
agitating public-conscience in India to-day. 

The allocation of profits between owners 
and Managers is a source of constant anxiety 
and puzzle in Indian Company Jurisprudence. 
So long as the: shareholders, as owners of 
capital, receive ` sufficient remuneration, to 
ensure a reasonable flow оҒ risk capital, the 
tendency is not to ‘give them апу more profit. 
In other words, management hires capital at 
the minimum return to 
Managers and detriment of the owners. Where 
capital itself is a highly marketable commodity 
and readily interchangeable economic factor as 
in any other developed countries of the U.S.A. 
and the U.K., its danger may not be great, 
büt it is quite otherwise in countries like India, 
where capital is shy and far less industrially 
minded and requires a good deal of persua- 
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“Owners” in 


the gain of the- 


sion for investment in industry. India is the 
land of economic paradox .of rich resources 
and poor capital and still poorer labour and 
entreprenure skil. The vexed question of 
allocation of profits conceals many non- 
pecuniary profits of great pecuniary value 
which are called in India “perquisites”, such 
as expensive furnishing, lavish expenditure 
accounts, transport, bungalows and ostentatious 
living. -Managerial service is a closed shop 
in India. An intending owner is always at 
a disadvantage in purchasing managerial talents 
in an almost monopolised market. An out- 
sider who wishes to compete for an existing 
managerial position has to incur tremendous 
and i in most cases prohibitive expenses. 

All these forces have made the corporate 
democracy of shareholders in India a signal 
failure. Results of shareholders’ meetings are 
foregone conclusions. Lone and passionate 
voices are still occasionally heard in such 
meetings but they are ultimately drowned by 
the massive control existing outside. No doubt, 
this resulting inertia of shareholders is caused 
by the lack of real information available to 
shareholders. But this is also due to the 
growing complexity of business economics and 
business administration. 

An unexpressed theory is that the, cor- 
porate democracy of shareholders in the present ' 
complexity and technicality of business adminis- 
trations, is not flt enough to exercise right of 
voting on issues relating to administration and 
even policies. ‘Its insidious result has already 
appeared in removing the qualifying share- 
holding by directors. If the qualification shares 
for directors are real and effective and not 
merely а ritual where the consideration for 
such shareholding is, in fact; paid by other 
interests, then they do mean that ownership 
and property in shares create at least some 
interest in the undertaking. 
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Serious attention must be paid to the fact 
developing fast that property is getting divorced 
from the responsibility of ownership in this 
field. The traditional theories of property no 
longer apply to the relation of stock-holders 
in large corporations and companies. 


The real problem in this field of juris- 
prudence and economics is the struggle for 
power between company and corporation on 
the one hand -and the Government on the 
other. Both realise that real power in the 
modern pattern of society is economic power. 
The great question is what can the Government 
do to check and control the growing might 
of corporation апа companies over national 
wealth, its production and distribution which 
go to the very root of the economic life and 
service of the community. In the tussle for 
power between: the Government -and the 
companies, care has to be exercised to see 
that Governments are not turned into corpora- 
tions and companies or corporations into 
Governments. The danger is real. Already 
in the Companies Act; Government companies 
have become a class by themselves and are 
recognised as such. In that way Government 
shows a preference to become companies or 
corporations, Curious problems are in the 
offing. Are the employees of such Government 
companies Government servants? Are ‘they 
ordinary industrial workers entitled to ordinary 
benefits and application of the industrial law ? 
Are they public servants or private employees ? 
Should they be under the disciplinary laws 
of Government service? To whom are such 
Government companies accountable, to their 
own auditors, Parliament or the public ? These 
problems are not solved merely by nationalisa- 
tion or socialisation. 


These new principles and this new outlook 
of corporate morality are reflected in the recent 
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Company Law Amendments, The new Chapter 
4A of 1963 Amendment. Act exemplifies the 

holy trinity of supervisors of that morality, 

namely (i) the Management, (ii) the Central 
Government, and (iii) the Tribunal. The 
Company Law Amendments of 1930, 1936, 
1951, 1956, 1960 and lastly 1963 are all of 
radical and revolutionary nature. But behind 
these radical changes can be seen. the general 
impact which has to-day found.an expression 
when the new statutory amendment has empha- 
sised the neo-socio-economic outlook in respect 
of the companies, Section 388B of the. new 
Companies Act contemplates "sound business 
principles”, “prudent commercial practices,” 
the corporate official acting “in a manner pre- 
judicial to the public interest". These ideas 
individually and collectively represent the cor- 
porate morality. No doubt, such expression 
like “prejudicial to the public interest” is a 
vague term. No doubt, under the cover of 
that expression it may in certain cases mean 
the narrow individual view of particular bureau- 
cratic officer in this connection, which ‘itself 
may be greatly prejudicial to the public interest, 
because his conception of public interest may 
neither be sound nor sufficiently well informed. 

Again when the Tribunal is to discuss commer; 
cial morality, it may at the beginning find 
itself in a difficult task and look for guides 
where there are none. But, then with the 
passage of time it is possible to develop and 

evolve a working body of principles, just as 
in the same way we have done under the In- 
dustrial Disputes Act. Although the obviously 
expressed purpose of setting up the Tribunal 

is speedy disposal of matters, yet it must be 

remembered that there are provisions for 
appeals to the High Courts and finally to the 
Supreme Court. No doubt, such appeals are 

said to, lie only on questions of law but, 

then, many facts, will readily and deceptively 
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don the garb of'law. Therefore, the Tribunal 
also is not the ultimate authority in this 
respect about corporate morality. The High. 
Courts and the Supreme Court also will have 
a good deal to say on the subject in course 
of time as the experiment goes. on. The fear 
that the jurisdiction of the High Court is 
being taken away by. the Tribunal is, to my 
mind, unreal in, the context in which the 
experiment will be tried out. The world of 
law has always avoided facing morality as such 
on the ground that a court of law is по{ а 


court of morals. From this point of view: 


the new Tribunal is an unprecedented experi- 
ment in jurisprudence and corporate morality 
is a strange newcomer in tbe world of law. 


No doctrinaire or dogmatic view against 
these new concepts is desirable. An open 
mind and a practical and experimental attitude 
are necessary We are living in an age of 
fast changes in science, technology and phi- 
losophy. It will, therefore, be not in keeping 
with the spirit of the time to think in old 
traditional lines of company management. 
The entire psychology is changing. The psycho- 
logy of the shareholders is changing. The 
psychology of the consumers is changing. The 
psychology of the Managers is changing. The 
psychology of industrial production is chang- 
ing. The psychology of labour is changing. 
The psychology of capital is changing. The 
psychology of market is changing. Standing 
in the midst of this great flux, companies 
cannot expect to remain static. They have 
to move with the dynamics of the present age. 
Not all this movement will be sure. There 
will be many doubtful steps and perhaps erring 
ones. But through this travail it is possible 
to discover working hypotheses for each age. 


. The lamentation current to-day is that the 
new amendments do not leave room for the 
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rise of a Henry Ford or a Nuffield. But such 
lamentation is pointless. · There is and can be 
no law to prevent the rise of a genius. We 
in India have been singularly second-hand 
in our ideas and practice. As copyists and 
imitators we have not done very badly but in 
original and creative thinking and action our 
recent record has not been edifying. In law 
there has hardly been any original thinking 
and original contribution to the world of 
jurisprudence in the last 200 years or more. 
We have dressed our jurisprudence with the 
second-hand and rejected ideas of the West. 
Similarly, in business and commerce we have 
not succeeded in inventing and producing and 
patenting an Indian car and an Indian machine 
which is Indian in every aspect from the 
production of its meanest material to the 
execution of the fine mechanical excellence. 
In that sense truly we did not have a Henry 
Ford or a Nuffield and that was even before 
the recent Company Law Amendments came 
into force. May be these amendments will 
produce a good result if they make us search 
within and not search outside to make India 
commercially and legaly trully self-reliant. 

A very unique and novel experiment in 
Company Law is now being tried in the 
Federal Republic of Germany. The experiment 
is the issue of what are called “People’s shares" 
making the people at large shareholders in 
big public undertakings in the Federal Republic 
of Germany. The experiment has so far proved 
successful and it is just possible to extend it 
to other fields. By the issue of the people's. 
shares, the manual workers, the office workers, 
the civil servants and ordinary householders 
and housewives can become direct partners in 
the federal industrial property in the Federal 
Republic of Germany. This is called “social- 
nationalisation”. It does not mean a simple 
transfer of State property into private hands. 
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The position of ‘Azad Kashmir’ 


THE question of the legal status of ‘Azad 


Kashmir’ involves certain historical facts, 
but it does not necessarily involve a political 
question. Obviously, I am unable to. go into 
the political aspect of the question. The 
facts are, .however, not capable of. being 
seriously controverted and I shall endeavour 
to draw: the legal conclusion from certain 
incontrovertible facts, - 


During the British occupation of India,: 


the state of Jammu and Kashmir was a native 
state, nominally under the rule of the Maharaja 
оҒ Jammu and Kashmir. As such, ,it was 
subject to the suzerainty of the British Crown. 
Indeed, the Maharaja was merely a figure-head, 


the real ruler being the Resident at Shrinagar.: 


It. was under British rule like the rest of India, 
Burma and Ceylon. - In 1947 was passed the 


Indian Independence Act, 1947. Under section’ 


7 (i) (b) of the said: Act, as: from the appointed 
day, the suzerainty of the British Crown ceased 
and the state of Jammu and Kashmir, became 


in law, ап independent state: - Under section: 


2(4) of the said Act, it could: accede either to 
the Dominion of India or Pakistan. - A glance 
of the map will show that the state of Jammu 
and Kashmir occupies a strategic position and 
is situated; contiguous to Western Pakistan, 
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with which it has а considerable border. It is 
also to be admitted that the majority of its 
inhabitants profess the Muslim religion. 
Immediately after the passing of the Indian 
Independence Act, Pakistan must have set its 
heart upon the acquisition of the territory, 
because it at once started putting pressure on 
the state for acceding to Pakistan, so much so, 
that there had to be a form of standstill agree- 
ment between Pakistan and the Kashmir State, 
although there was no such agreement with 
India, for the simple reason that it did not 
become necessary. There is no evidence to 
show that India ever exercised any act calcula- 
ted to compel the state of Jammu and Kashmir 
to. accede to India. In spite of the standstill 
agreement; there was an invasion of Kashmir 
on October 1947. The question inevitably 
arises as to the identity of the invaders. Let us 
examine the facts. The main raiders’ column 
consisted of about 200 to 300 lorries loaded 
with Afridis; Wazirs, Mahsuds, Swathis and 


. other members of frontier tribes coming from 


an area which was a part of the dominion of 
Pakistan. There were included soldiers of the 
Pakistan army, led by local officers of the said 
army.. It is, however, said that they were ‘on 
leave’. This invading force advanced from 
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Abbottabad along the Jhelum Valley Road. 
They captured Garhi and Domel and arrived 
at Muzaffarabad. They then marched to 
Baramula. Indeed, they very soon overwhelmed 
the small army of the Maharaja and arrived 
within sight of the city Shrinagar. “On 24th 
October, 1947 the Government of India received 
a desperate appeal from the Maharaja for help. 
At that time, Lord Mountbatten was the 
Governor General of India, and he came to be 
of the opinion that the state of Jammu and 
Kashmir having become independent, no help 
could be granted by India unless and until the 
state chose voluntarily to accede to India. 
Thereupon.the Maharaja signed ап Instrument 
of Accession to India dated the 26th October, 
1947. The Government of India accepted the 
Accession, whereupon it became the duty 
of. India to defend the state, which had, 
. by such Accession, -become a part of India, 
The movement of Indian troops began on 
or about the 26th October, 1947. Most 
of it had to be transported by air and 
it must be said to the credit to the Indian 
army that as soon.as the Jawans landed at the 
air Field in Shrinagar, the invasion was halted. 
In. fact, the invading army, if it can be called 
that, withdrew in haste towards the. territory 
now known as ‘Ajad Kashmir’. I do not think 
it can be seriously controverted that militarily 
speaking India was in a position to throw ош 
the invading forces from the entire state of 
Jammu and Kashmir. However, India preferred 
the :éreed of non-violence and entered into 
negotiations with Pakistan with a view to 
putting an end to the fighting in Kashmir. The 
negotiations, however, were fruitless, and on 
the Ist of January, 1948 India preferred a com- 
plaint before the United ‘Nations. By a letter 
dated the Ist January, 1948. addressed to the 
President of'the Security Council, a represen- 
tative of India and United Nations stated that 
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the situation in Kashmir came within Art. 35 
of the United Nations Charter and that 
Pakistan was giving aid to the invaders com- 
prising of Pakistan Nationals and tribesmen 
from areas adjacent to the North West 
Frontier. The Security Council was requested 
to call on Pakistan to stop giving aid, which 
amounted to an act of aggression against India. 
By Resolution dated the 13th August, 1948, the 
United Nations called upon Pakistan to with- 
draw Pakistan troops, Nationals and tribesmen 
from Jammu and Kashmir. A Commission 
was appointed, which visited India and Pakistan 
and put forward certain proposals for the 
holding of a plebiscite in the whole of the state: 
of Jammu and Kashmir after normal conditions 
had been restored and in the meanwhile 
recommended a céase-fire. Both Governments 
accepted this recommendation and a cease-fire’ 
was ordered by both Army Commands from Ist. 
January, 1949. "Thereafter, the Indian: Army 
has not crossed the cease-fire line, although 
frequent breaches have been reported as having. 
taken place, by the ‘Azad Kashmir’ forces. 

Now let us consider the legal position. 
The first question inevitably arises as to whether 
Pakistan is in possession of a portion of the 
state of Jammu and Kashmir, пот known as 
‘Azad Kashmir’, According to Pakistan, the 
invasion by the-raiders was not an invasion 
by the Pakistan Army, and is not an invasion 
at all but is an internal revolution engineered 
by the people themselves, that is to say, the 
local inhabitants of ‘Azad Kashmir. We 
must start with the proposition that the state: 
of Jammu and Kashmir included that portion. 
of the territory now known as ‘Azad Kashmir’, 
and that the entire state had acceded to India 
in October 1947. Ву that Accession, it became 
a part of India. It has been urged by Pakistan 
that this Accession. was fraudulent. It is 
stated that the Accession was “based on fraud 


UNIVERSITY LAW JOURNAL 


and violence and as such cannot be recognised.” 
In law, the word “fraud” has a special mean- 
ing. It signifies that there must be some 
sharp-practice indulged in, whereby, someone 
has been made to do something without in- 
tending to do it or which he would not have 
done if the correct facts were known. The 
evidence before us shows not a vestige of any 
such element, which may constitute a fraud. 
The Maharaja was not under any misappre- 
hension as to any fact. On the other hand, 
he was suddenly attacked in spite of the stand- 
still agreement with Pakistan, and his little 


army was оп the point of being overwhelmed.’ 


He made frantic appeals to India for help and 
with his eyes open executed an Instrument of 
Accession to India. Even now, the Maharaja 
of Kashmir (subsequently known as the Sadar- 
i-riyasat) has not averred that there was апу 
fraud or coercion on the part of India in 
connection -with the Accession. Thus, the 
question of fraud does not arise at all. After 
the Accession, the problem was a military one, 
and the question -of violence does not arise 
асап, It is the duty of India to clear her 
own territory of invaders. As to the question 
asto how far Pakistan is involved in the in- 
vasion, itis a disputed matter, although the 
evidence appears to lead only one way. As 
I have said above, the invading forces included 
soldiers of the Pakistan Army led by its officers. 
The Gilgit agency was captured оп 31st 
October, 1947 and a provisional Government 
was established there. Major Brown, a British 
Subject ceremoniously hoisted the Pakistan 
Flag, although under what power or jurisdic- 
tion, itis not known. In the third week of 
November, a political agent from Pakistan 
established himself at Gilgit. At a very early 
stage of the invasion, Radio Pakistan broad- 
cast a communique announcing the formation 
of provisional Government of Kashmir known 
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as “Атаа Kashmir" under Sarder Md. Ibrahim. 
I have already mentioned that the United 
Nations Resolution in August 1948 called upon 
Pakistan to withdraw its troops and Nationals 
and tribesmen from Jammu and Kashmir and 
there was a formal cease-fire by the respective 
Army Commands. These facts therefore speak 
for themselves. | 

Let us now consider the legal position 
on the basis that Pakistan is in possession of 
‘Azad Kashmir’ and alternatively on the basis 
that invaders are in possession, who are not 
connected with Pakistan. The third alternative, 
namely, that it is an internal revolution, seems 
to be so inconsistent with the known facts that 
it scarcely requires consideration. However, 
I shall also consider that eventualy. As a 
result of the Accession by the Maharaja, the 
whole of Jammu and Kashmir became a part 
of India. If, therefore, there is an invasion 
by Pakistan then itis at once in violation of 
the relevant articles of the United Nations 
Charter which prohibits one member of the 
United Nations from attacking the territory 
of another, and occupying any part of such 
territory by force. This position is not denied 
by Pakistan and it is presumable to get over 
thip difficulty that it has been stated that the 
invaders had nothing to do with Pakistan and 
that the occupation also is unconnected with 
her. If, however, the invading forces did not 
come from Pakistan, then India has the indis- 
putable right under international law to throw 
them out by force, Under such circumstances, 
the question of a plebiscite or cease-fire agree- 
ment does not arise. Pakistan then has no 
locus-standii under International law to object 
to such a course. Thirdly, if it is question of 
internal revolution, then the position is this: 
There is no doubt that the inclination of the 
present world opinion is towards a Govern- 
ment of the people by the people, that is to 
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say, a governance of the people according to 
their common will. If a large enough area 
strives for freedom and manages to carve out 
a separate sovereign state, such a separation 
can, under certain circumstances, be accepted. 
For example, Syria has now seceded from the 
United Arab Republic, and this has been 
accepted by the United Nations and most of 
the civilised nations of. the world, This, how- 
ever, implies certain fundamental facts. First 
of all, the area must be sufficiently large, and 
there must be no reason to doubt that the 
movement was a movement of the people of 
the area, who ‘by common accord, wish to 
separate from the sovereign state within which 
they were included previously. None of these 
elements exist in the present case. The area 
consisting of ‘Azad Kashmir’ is a small and 
desolate area, and there is no evidence whatso- 
ever that the people or the inhabitants therein 
- desire to separate themselves from the rest of 
the state of Jammu and Kashmir and consti- 
tute a separate unit, or accede to Pakistan. In 
fact, the evidence shows -that the Pakistan 
army is in occupation and ‘that:the affairs of 
*Azad Kashmir' are directed by Pakistan. ^ No 
Opportunity is given. for the -expression of 
public ' opinion. The continuing drift of 
refugees fleeing from ‘Azad Kashmir’ to India 
is an eloquent testimony to the real ‘facts, 
Another simple fact will answer this part of 
the problem. It'was agreed between’. India 
and Pakistan that each party will withdraw 
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its occupational forces from the ‘state,’ and 
thereupon there was to be-a plebscite. Pakis- 
tan- has failed to withdraw its forces from 
‘Azad Kashmir’, It is, therefore, useless to 
say that the people of ‘Azad Kashmir’ desire 
that they should form a separate unit or 
accede to` Pakistan. That fact could be 
easily ascertained if Pakistan withdrew its 
military occupation from ‘Azad Kashmir’.and 
а plebscite was taken. >- Naturally there cannot 
be an one-sided withdrawal, without affecting 
the military position. Therefore, one of the 
disputants has made it impossiblé for it to 
be ascertained as to what are the real state 
of affairs in ‘Azad Kashmir’. I do not think 
that'it ts possible, under the circumstances, 
to urge that the occupation of ‘Azad Kashniir’ 
does not amount to an invasion but is an 
internal insurrection by the people themselves. 
The conclusion, therefore, is as follows: 
The territory -which is known as ‘Azad Kash- 
mir’ is part of India, and is either in 
possession of Pakistan which is guilty of an 
invasion of the territory or in possession of 
other invaders. In both cases, it has no legal 
status under international law. On the other 
hand, the legal position is that India has 
every right to throw the invader out of the 
area and regain its own territory; "Whether it 
should ` discharge ‘this duty or responsibility 
and.the manner in which it сап be done, 
are questions of politics and not within the 
scope of this Article, : p 
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“He was not of an age, but for all time” 





“For the loftiest hill 
That to the Stars uncrowns his majesty, 
Planting his steadfast footsteps in the Sea, 
Making the heaven of heavens his dwelling place." 


A TRIBUTE TO 
SIR ASUTOSH MOOKHERJEE 





"A progressive democrat who believed that all person should 
have equal opportunities for education; his had been an 
invaluable contribution to the progress of education.” 


Our beloved Jawaharlal Nehru is dead. The 
27th May of 1964 is the fateful day when Nehru 
era in, the history of India came to an end. 
Our people were shocked and stunned to hear 
that Chacha Nehru would no longer guide our 
nation. Since the death of Bapuji, the father 
of the nation, India has, not faced such a nation- 
al calamity. The news created such a void 
that even right-thinking Indians were at a loss. 
The atmosphere was surcharged with a feeling 
of helplessness. The solemn, poignant and 
heart-rending scenes in the funeral procession 
and the feelings expressed throughout India on 
his death demonstrate that, his departure is a 
national 1088. In fact, the agony, the sobs and 
the pathetic cries of ‘Nehru Amar Rahe’ reveal 
that people have taken his death as a personal 
loss. The grief-striken common men felt as if 
the eldest patriarch of his family has left the 
world. All sections of the people, the workers 
and the peasants, the teachers and the students, 
the educated and the uneducated, the rich and 
the poor know that the architect of modern 
‘India, the friend, philosopher and guide of the 
Indian people, would no longer be available to 
enthuse the poopie to build a stronger and 
happier India. 


It is true that the inevitable has happened 
and the.future must be faced with courage and 
determination. Butit is a pity that there is а 
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І also shed teats 


. Tse Номвів Мв. Justice 5. A. MASUD. 


section of the people who in their tendency to 
over-simplify the matter does not make even a 
serious attempt to make a correct assessment of 
the situation arising out of his absence. They 
forget that the glory of free India depended 
primarily on his dynamic and colourful perso- 
nality, a personality which even his political 
adversaries in and outside India could not 
under-estimate, His departure has given rise 
to several speculations : Would India continue 
to have the same prestige and importance in 
the international world; would the successor 
government Бе able to arrest the fissiparous 
propensities of the reactionary forces in India ? 
Would.the cultural heritage of our motherland 
be besmeared with provincialism, communalism, 
violence, hatred, personal rivalry and human 
exploitation ? Shall we give a go-by to the 
teachings of Buddha, Tagore and Gandhiji ? 
Must we foresake the ideals of national integra- 
tion so carefully preserved, enshrined and 
sustained hundreds of years by the teachings 
of Upanishads and the living examples of the 
great sons of India? These are questions 
which have to be answered courageously if 
India.is to become a perfect democracy in the 
world. 


Before we answer those questions we must 
try to find out why the glory of India is 
accepted by the civilised world and why India's 
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friendship is coveted internationally? The 
world knows that India has vast resources and 
man-power. But these factors by themselves 
cannot make a nation great. The greatness of 
free India lies in our rich ancient traditions and 
the leadership of Nehru; and here lies the 
necessity for introspection. We have to find 
out the reason for Nehru’s greatness. How is 
it that. the product of Harrow and Trinity 
College would so successfully enchant the 
millions of poor Indians? How is it possible 
- that his comrades as well as critics cherish love 
and respect for him and shower compliments ? 
The answer would be found in the fact that he 
was a synthesis of-the universal values of life, 
His life was a symphony of the eastern. and the 
western civilizations. He has shown to the 
world how ethical ideal of Eudaemonism or 
perfectionism could be a living reality in 
human life. Не was a man who was the 
symbol of love, humility and. tolerance as well 
as courage, revolution and statesmanship. He 
had the mind of a poet, arms of a soldier 
and intellect of a genius. His message, his 
-deeds are all manifestations of an all-per- 
vasive culture which overwhelms the reaction- 
aries, embalms the progressive and inspires 
the frustrated. His life was a living poetry 
and he looked at everything with sympathy 
and understanding. His leadership served the 
people as the charter of inherent basic rights, 
In fact, his Prime Ministership has proved to 
be veritable Magna Carta for the poor and 
the helpless. If he has the failing, it is the 
necessary failing of a great man. Їп short, 
he was an ideal human being in whom 
the thinking, feeling .and willing, three 
human: faculties, have been harmoniously 
blended. 
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God has given us sufferings. But in His 
kindness He has also given us capacity to 
bear and forget the sufferings. Pundit Nehru 
has left us for good-and the vacuum created 
by him can never be filled up. ‘But as in the 
case of death of our parents, we face the 
future with courage and resignation to the 
Will of God, the Indians must boldly con- 
front the various problems which still remain 
unsolved at the cost of dangerous possibilities. 
His services will no longer be available to us. 
But we can make him immortal by pursuing 
his ideals strenuously and by completing his 
unfinished work. In the international sphere, 
he has always been а champion for world 
peace and colonial freedom. ‘He has success- 
fully propounded the policy of non- alignment, 
peaceful ‘co-existence’ and national freedom 
of enslaved nations. Inside India he has 
dedicated himself to the cause of national 
integration, communal harmony and economic 
prosperity of the country and her people, If 
India is to build herself as the greatest 
democracy of the world, she can only do so 
on the solid foundation of peace, secularism 
and democratio socialism. .. Апу militant, 
aggressive, medieval policy of’ exploitation 
based upon hatred, violence, distrust and 
inequality would only undo what Bapuji and 
Punditji have done for our motherland. The 
bow of Ulyssis has to be handled with 
determination, by the present and future 
leadership to prevent disaster. It is easy to 
destroy but difficult to construct. Would the 
secular forces rise up to the. occasion and 
dedicate themselves to the Philosophy of 
Nehruism or must we fail by allowing the 
resurgent India to cry with agony helplessly 
and лише ? 
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In the story of Western thought William 
Shakespeare, whose four hundredth birth 
anniversary falls on -April 23rd 1964, stands 
alone. No work, save the Bible, has been 
translated into so many languages or translated 
so often as his collected plays., Мо writer 
has had so wide an appeal or so deep an 
influence.on his countrymen. | 


At every crisis in Britain's history Shakes- 
peare has been an inspiration ; for always at 
the moments of her greatest danger and her 
grimmest ordeal his plays have drawn the 
largest audiences. 


He has been played in theatres, halls, 
gardens, palace courtyards and village greens. 
He has been broadcast and adapted to the 
screen in two continents ; staged with the most 
elaborate settings to run 200 nights; played 
before a pair of curtains for one night only ; 
produced in period dress and modern dress. 


Voltaire and Cyrano de Bergerac and the 
Empress Catherine of Russia have tried their 
hand at translating Shakespeare. English com- 
posers from Purcell in the 17th century to 
Sullivan in the 19th, German composers like 
Schubert and Mendelssohn have written music 
for his songs. “These plays”, says the preface 
to the first folio, “have had their. trial and 
stood out all appeal”. And 300 years later 
these words hold good. . E EN 
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William | Shakespeate 


GEORGE EDINGER 


It is paradoxical that little is known about 
the upbringing and life of the man whose works 
are world famous. | 


William Shakespeare was the son of a trader 
in an English country town. He walked to 
London, became an actor, and not a parti- 
cularly good one (in his life he only per- 
formed minor parts like the ghost in Hamlet 
and the old servant Adam in 4s You Like It) 
when to be an actor was to be classed as a 
rogue and a vagabond. Не wrote all his works 
in 20 years, and he died at 5]. 


He knew Mankind 


The anonymity of Shakespeare has puzzled 
succeeding generations. Ingenious and un- 
convincing explanations have been put forward. 
He was somebody else. He was three other 
people. He travelled in-Germany, Italy and 
Denmark. He fought as a soldier in the 
Netherlands with Sir Philip Sydney. Those 
theories all start from one idea. The son of 
а respectable middle-class shopkeeper in 16th 
century England could not possibly have written 
the poetry and plays that Shakespeare wrote. 
There is no more to them than that. There 
is no evidence that Shakespeare was ever out 


-of England. There is much indirect evidence 


that he could not have been. 
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It is true that he sets his scenes in many 
countries. But even in the foreign scenes the 
local colour is often typically English. 


--The Danes in Hamlet have Italian names. 
Measure for Measure plays in Vienna yet there 
is nothing in it to make you think so. 
Valentine in the Two Gentlemen of Verona 
goes from, Verona to Milan by Sea. There 
is a scene in The Winter's Tale on the coast 
of Bohemia. Prospero in the Tempest takes 
ship-at the gates of Milan. * No, Shakespeare 
did not know his enone 
mankind. 


‚Апа the universal genius was an ardent 
nationalist. The patriotic passages of Henry V, 
the closing lines of King John, John of Gaunt’s 
lines in praise of: England in King Richard II 
have inspired іп: turn the generations that 
fought-Philip II of Spain, Louis XIV of France, 
Imperial Germany, and Adolph Hitler, 


At the height of the Napoleonic Wars, 
William Pitt adjourned a meeting of the 
Cabinet to see the boy actor Betty play Hamlet. 
British troops coming out of the line in Holland 
crowded out the improvised - cinemas where 
Sir Laurence Olivier was shown in a film 
version ‘of Henry V dedicated to the Commando 
troops who stormed the Мону beaches 


in 1944, 
Natlonalistic Outlook 


“To the enemy, Shakespeare can be less 
than fair; hi$ portrayal of Joan of Arc in 
Henry VI, ‘this first play he ever wrote and the 


one that is least often performed, displays a 


nationalist outlook at its worst. 


True he can janah at his Cau euer Was 
not Hamlet when suspectéd of madness shipped 


to England becáuse “һе shall recover his. wits 


there or if he do not ‘tis no great matter there... 
! 
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“He only knew 


‘twill not be seen in him there, there the men 
are all as mad as he". 


Yet that touch is peculiary national too, 
born of the self-confidence that can afford to 
laugh at itself. But nationalism and philosophy 
transcending frontiers can sometimes be recon- 
ciled. Shakespeare identifies himself with his 
country in a fashion readily understóod by an 
age that has seen the national and the indivi- 
dual existence menaced together. 


And that is “exactly what Shakespeare him- 
self experienced. 


Very little is known of his life. His whole 
biography amounts to this. His father was in 
comfortable circumstances which took a ‘sudden : 
turn for the worse when William Shakespeare 
was 13. At 18 he was married. He left his 
home hurriedly after a poaching affray ; trudged 
to London like many others before and after 
him, to seek "his fortune ; joined a company of 
players, the least reputable of all callings ; was 
reported to have earned his living for a time 
minding horses at theatre entrances-; vanishes 
for ten years (1584-92); then re-emerges already 
successful, an established dramatist who buys a 
property in his native town and spends his last 
years, comfortable and pe vente 


Knowledge From Life 


` What he experienced in those blank years 
will.never be discovered. Probably he was 
anxious to forget them himself. ` 


But the years that Shakespeare lived through 
were years of peril in British history, when the . 
existence of the nation was in danger: as acute 
as that of 1940. Britain was a little country, 
not yet a power. <It had just emerged from the 


-religious conflicts of the early 16th century. It 


vividly remembered the Civil Wars of the late 
15th century. Suddenly the liberty and security 
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80 precariously won ‘were threatened by the 
armed might of the Spanish monarchy, the 
greatest power the modern world had ever 
_ known. 

In that world where all’ was uncertain, an 
unknown young man from Warwickshire, 
brought up comfortably and suddenly poor, 
a fugitive from justice, spurred to follow 
the most hazardous and heartbreaking of all 
callings, found himself adrift. 

That was the furnace out of which Shakes- 
peare emerged. He must have suffered all the 
ordeals that a struggling genius can endure. 
A class of scholars may find it incomprehen- 
sible that his work possesses such depth and 
range, but the ordinary man who has endured 
the like can understand that Shakespeare 
drew his knowledge from life. | 


Shakespeare had been the tortured soul 
that was Hamlet. He had known the tense 
uncertainty of the suspense before battle which 
he depicts. in King Henry V's camp at 
Agincourt. .He knew the fickleness of mobs 
as he describes it in Julius Caesar and King 
Henry VI. Апа at the end of it all when 
Britain was saved and William Shakespeare 
found security at last, he had made the 
mystic's philosophy his own: | a 

“We are such stuff 

As dreams are inade of and our little life 

“Is rounded with a sleep”. 
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All Places—All Times 


In the range of the experience, the suffer- 
ing, the doubt, the uncertainty with which he 
had ‘to struggle, Shakespeare gauged the 
thoughts and feelings of all men in all places. 
He took his plots where he could find them ; 
a historical story from Hollinshed’s Chronicles 
of English history or a tale from Plutarch’s 
Lives. But his characters speak and think and 
have their being in the framework of his 
own experience transmuted by his imagination. 


And as that experience has been, in part, 
the experience of men and women in all 
places at all times the appeal of Shakespeare 
is universal. That was realised at once by 
the generation that came after him. Milton 
calls him the great heir of fame. Dryden 
writes : “Of all modern and perhaps ancient 
poets, Shakespeare had the largest and most 
comprehensive soil 1” 


King Charles I, defeated in a Civil War 
against his Parliament, broken, abandoned 
and condemned to die could find in Shakes- 
peare’s plays “the closest companions of his 
solitude". And although the great philosopher- 
poet might doubt the power of the vehicle he 
chose to express his thoughts : 


**.. can this cockpit hold 
the vasty fields of France 2” 


The ages have settled his doubts,—B.I.S. 


Shakespeate's Year 


The Man Honoured By The World 


. No one knows what gifts a child has or 
what good may come from its life. 


The man the; world is now honouring; 
William Shakespeare, was fortunate not to die 
when a baby. The two girls born before him 
both died in infancy. ; 


Imagine the family's delight when a son 
arrived. But would he, like their first two 
children, be taken from them? They had 
many anxious days for, three months after 
William's birth, plague struck and killed more 
than two hundred people, many of them 
children, in the neighbourhood. 


Shakespeare's wonderful poems and plays 


show how vital it is that every baby should be 


kept alive. 


Celebrations Of All Kinds. 


This is his great festival year. He was born 
400 years ago on April 23rd, 1564. Because 
of this, celebrations of all kinds are taking 
place in universities, in schools, among drama 
groups, in museums, theatres and lecture halls. 


Theatrical companies from Britain, led by 
famous actors, are touring South and Central 
America, India, Pakistan, Nepal, Afghanistan 
and other countries, presenting his plays. 
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The British Post, Office has ‘issued stamps 
of five different values in his honour. They 
bear his head, opposite to that of Queen 
Elizabeth II, and in between are characters and 
scenes from his famous plays. 


- Nor do celebrations -end there. Books 
about Shakespeare’s life and works number 
thousands, But new ones are still being 
written—in many languages. 


And throughout the summer, the place 
where he was born, Stratford-upon-Avon, 
Warwickshire, England, will attract thousands 


7 of visitors from faraway countries, eager to s 


scenes he knew. 


All this is a magnificent tribute to England’s 
greatest poet and writer of plays in verse. 


Shakespeare really belongs to the world. 
All who read his works or see them acted get 
a deeper understanding of life. 


It is still the ambition of all good actors 
and actressés to star in one of the great . 
Shakespearean parts—to play, if they are men, 
Hamlet, Lear, Othello, Falstaff, Macbeth, 
Antony, King Richard II or King Henry V, 
or, if they are women, Rosalind, Portia, Lady 
Macbeth or Cleopatra. 
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Those are only a few of the parts he created. 
But such parts call for the greatest skill and 
range of acting ability. 


r 


Boyhood In Countryside 


Shakespeare wrote from a full heart and 
mind. Р 


After spending his boyhood and early ` 


manhood in the quiet Warwickshire country- 
side, he come to London, settled in various 
lodgings and, in the course of his duties as 
actor and stage manager, wrote 37 plays within 
20 years. 


In the main, he took tales already known, 
even traditional, fire-side stories and fables, 
and rewrote them. 


Such was his art- his insight into human 
character and. use of incidents from nature to 


give colour, mystery and thrills to his works 
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that, with few exceptions whatever he touched, 
be improved. 


As a writer, his was the hand of glory. 


For no man, writing in the English language, 


„ever put so much meaning into so few words, 
. and with so little effort. 


Children in schools all over the world learn 
by heart the great speeches from his plays, the 
most famous being Hamlet's thoughts on death, 
beginning, “То be or not to be ?” 


Little escaped Shakespeare's eyes. They 
were as sharp as an eagle's. He had a deep 
sympathy for life in all its forms. Не was as 
concerned with the feelings of a hunted hare 
or deer as with the thoughts of a man planning 
to murder a rival to gain a crown or kingdom. 

He hated cruelty to animals, although he 
lived in an age noted for its cruel sports, such 
as turning savage dogs against bears and bulls. 


Workmen's Compensation : Half Century 


of Judicial Developments 


SAMUEL B. HOROVITZ 


‘(Continued Jrom previous issue) ы 75 


(11) Causal relation and need of medical 
testimony 

One of thé misunderstandings between 
doctors and courts relates to the causal rela- 
tion? (hence “out of") between work or 
working conditions and diseases of obscure 
origin. 

The medical profession take the attitude 
that if they as doctors do not know the 
"cause" of a specific disease, the courts 


cannot uphold awards made by workmen's. 


compensation administrators. 


The answer is twofold: first of all, the 


precipitation, aggravation or hastening"'? of a 
disease by an injury at work, or by the work 
itself, is as compensable as original causation 
of the disease, and hence its medical etiology, 
or knowledge of what germ or virus was 
medically responsible, does not interest an 
appellate court ; and secondly, on appeal, the 
question before the court is not whether, on 
the evidence below, the judges would have 
found causal relation. The question is not 


Whether in fact the disease of obscure origin 


originated in the work or work-injury. Courts 
do not decide the truth or falsity of medical 





177 Murray v. Industrial Commission, 349 P. 2nd 627, 633 (Ariz. 1960)- 


“The difference 


in the medical and legal concept of cause results from the obvious differences in the 
basic problems and exigencies of the two professions in relation to causation." 


See Prof. Small, Gaffing at a Thing called Causer Medico-Legal Conflicts in the Concept 
of Causation, 31 Texas Law Review 630-659 (June 1953). 
See also Curran, Law and Medicine (Boston, 1960) pp. 27-118. 


187 S. W. 2d 961 (1945)—hastened 


178 Harding Glass Co. v. Albertson, 208 Ark. 866, 
heart disease. 
Madden's Case, 222 Mass. 487, 111 N. E. 379 (1916)—acceleration of heart disease, 
Davis v. Bibb Mfg. Co., 75 Ga. App. 515, 518, 43 S. E. 2d 780, 782 (1947)—aggrava- . 
tion, acceleration, lighting up, sufficient. 
See also cases in note 42, supra. 

32 


UNIVERSITY LÀW JOURNAL 


questions.!"? They decide mérely whether on ог hastening.!5? On appeal, meagre or slight 
the evidence before the administrator it was evidence is sufficient. 18! 
“rationally possible" or a “reasonable conclu- On such reasoning the modern courts 


sion” 


for him to conclude that there was such properly . have upheld awards involving 


causal connection, precipitation, aggravation  cancer,!5? heart disease,!9? multiple sclerosis,1®* 
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‘It is not for the court “to determine whether the.opinion of the doctor is medically 


sound,.,...[ts probative value is for the fact-finding tribunal to decide," per Williams, J., 
in Murphy's Case. 328 Mass. 301, 103 N. E. 2d 267 (1952)—doctor testified industrial 
coronary thrombosis hastened a non-industrial cancer—it “lowered his resistance" so 
that the death (by cancer) occurred before it otherwise would have. 


Accord : Capotosto, J. in Russell v. Liberman, 71 R. I. 448, 46A. 2d. 858 (1946)—courts 
on appeal'will not consult various medical works to see if hearing tribunal reached 
right medical result; 


Boyd v. Young, 193 Tenn. 272, 246 SW. 24 10 (1951)—cancer in neck—“nor can we 
be expected to resolve those conflicts which the medical profession itself has been 
unable to resolve," per.Neil, C. J.. : 


Chisholm’s Case. 238 Mass. 412, 419, 131 N. E. 161 (1921)—enough if decision is 
rationally possible under the law. 


Reasonable conclusion that tuberculosis was contracted in area with a comparatively 
high incidence rate—Travelers Insurance Co. v. Donovan, 125 F. Supp. 261 (Dt. C., D. C. 
1954), per Holtnoff, Dt. J.—and tort (common-law) principles for causal relationship 
different from workmen's compensation. Dean Pound agrees : 15 NACCA Law Journal 
73. | ей. i | 

Chmielowski's Case, 301 Mass. 379, 17 М. E. 2d 165 (1938)—''meagre" evidence was 
enough—stands on most favourable medical testimony. 

Evidence "barely sufficient" “close, ? yet sustained—Southern Stevedoring Co. v. Voris, 
218Е. 2d 255, (5 Cir. 1955), per Dawkins, Dt. J.—relation of blow to delayed paralysis ; 
court recognised that able doctors on both sides often biased “in favour of their 
employers.” 

Cancer, lifting box, sharp pain in base of neck, hospitalised, cancer later found in 
neck—Boyd v. Young, 193 Tenn. 272, 246 S. №. 24 10 (1951)—see review in 10 МАССА 
Law Journal 60-67, and especially p. 65 for long Me list of “recent cancer cases 
accord.” , i 

For cancer cases, see Locks, NACCA N. E. Regional Meeting, Winter, 1959 (Central 
Book Co., Brooklyn, N. Y. 1960) pp. 138-151 “Trial of a Cancer Case.” 

Madden's Case, 222 Mass. 487, 111 N. E. 379 (1916). - 

Harding Glass Со. у. Albertson, 208 Ark. 866, 187 5. W. 2d 961 (1945)—heat prostra- 
tion hastened heart disease and contributed to death 8 months later. 

See-also note 45, supra. 
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meningitis,185 ^ encephalitis$9? ^ leukemia,!*7 
traumatic epilepsy,!?? arthritis,!?? etc. 

On the same reasoning, courts have upheld 
denial of awards based оп” medical evidence 
that seemed to contradict common sense. 
Where all the, physicians testified that even 
breaking the ribs did not hasten the rupture 
of duodenal ulcers, the court remarked that, 
though as laymen they thought otherwise, the 
blame for error, if there was error, was on 


"questions. 


the medical profession, not on the judiciary.!*? 

The earlier courts required medical evi- 
dence to support awards involving medical 
Today the overwhelming majority 
of courts uphold awards without a single 
shred of medical evidence or where the 
favourable medical evidence is weak (“possi- 
ble"), but where the sequence of events is con- 
vincing.'?! So, too, courts affirm awards where 
common sense or experience or knowledge 





184 


189 


190 


191 


See Pelkun, Problems Arising in a Heart Disease Case, NACCA N. E. Regional 
Meeting. Winter 1959 (Central Book Co., Inc., Brooklyn, ЇЧ. Y. 1960). pp. 151-160. 


Mechanics Universa] Joint Div. v. Industrial Commission, 173- N. E. 2d 479 (IIT 1961) 
—multiple sclerosis, compensable, though there is limited medical KAON EARN of this 
disease. 


Stella v. Mancuso, 7 App. Div. 2d 673, 179 N. Y. S. 2d 169 асы sclerosis 
precipitated by trauma. 


Gilham v. Dept. of Labor, 14 Wash. 2d 359, 128 P. 2d 645 (1942) meningis related 


to a fall. | 
"Hanzlik v. Interstate Power Co., 67 S. D. 128, 289, N. W. 589 (1940)—ensephalitis 


after unusual exertion, exposure and exhaustion helping to restore company's service. 


^ Crowley's Case, 130 Me. 1,153 A. 194 (1931)—carbon monoxide poisoning leading to 


leukemia. , И 

White у. Louisiana Western Ry. Со, 18 Та. ADS. 544, 135 So. 255 (1931)—epilepsy. 
Sporcic v. Swift & Co., 149 Neb. 246, 30 N. W. 2d 891, 898 (1948)—traurnatic Arthritis, 
Enkel v. Northwest Airlines, 221 Minn. 532, 22 N. W. 2d 635 (1946)— Magney, J. gives 


. a long list of cases of aggravation or acceleration of arthritic conditions. 


Landry v. Phoenix Utility Co., 14 La. App. 334, 336, 124 So. 623 (1929)—blame for 
error on medical profession. | 
Where trial judge dismissed, on inference unfavourable to yorka peviewing court will 
not disburb dismissal—Lynch v. La Rue, 198 Tenn. 101, 278 S. W. 2d 85 (1955). 
“Even in the entire absence" of medical opinion—Heinzl v. Jones and Laughlin Steel 
Co., 157 Pa. Super, 454, 458, 43A. 2d 635 (1945). 

Expert testimony not required in all cases— Clark v. Village of Henningford, 147 Neb. 
1044, 26 N.W. 2d 15, 20 (1947) —many cases cited, per Simmons, J.. . 

General Motors Corp. v. Freaman, 164A. 2d 686 (Del, 1960), per Bramhall, J.— detached 
retina, smoke and foreign substance in eyes, rubbing—medical testimony “one of 


. possible causes," plus sequence of events, award affirmed. 


Lad 1 
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point to a relationship and hence’ justifiy 
the administrator’s award, -e.g., death as 
terminus of serious injuries, or aggravation 
of herniae by lifting and strains.1°? Thus, 
where there was a blow to a female employee’s 


breast ‘and the breast had to be removed 
later, and neither side offered medical evidence, 
the administrator concluded that there was 
causal relation. The “sequence of events” 
were convincing. The highest court in Rhode 


192 








Walters v. Smith, 158A. 2d 619, 621 (Md, 1960)—industrial automobile accident, loss 
ability to talk, add or subtract. “But sequence of events, plus proof of possible causal 
relation, may amount to proot of probable ано in the absence of evidence of any 
other equally probable cause.’ 


And a general practitioner and a lung expert may be believed in preference to two insurance 
company specialists—Cline v. Dept. of Labor and аша 50 Wash. 2а 614,618,313 Р. 
2d 687 (1957), per Rosellini, J. 

Industrial Commission v. Havens, 136 Celo. 111, 314 P. 2d 698 (1957)—death from 
coronary occlusion—had worked 4 hours unloading beams—not obliged to establish causal 
relation between the accident and resulting death by expert medical testimony—concurring 
opinion by Frauts, J. emphasized “sequence of events." 

Even if the doctor's theory is novel, unpopular and iconoclastic—the weight is for the 
trier of the facts per Kentson, C.J., іп Beban v. Lord & Keenan, Inc., 98 N.H. 144, 95 A. 
2d 786 (1953). 

Where 3 insurance doctors reported no relationship, but 5 fellow employees testified to 
heavy work, with a collapse while tugging on а rope and brought to hospital in extremis, 
award below upheld— Crescent Wharf & Warehouse Co. v. Cyr. 200 Е. 2d 633 (9 Cir. 
1952)—mere absence of favourable medical evidence not a bar. 

Multiple fractures, bled from mouth, hospitalized 21 days—4 months later suddenly 
hemorrhaged from the mouth and died--award upheld despite a complete absence of 
medical evidence as to the cause of the hemorrhaging—Latimer, J., in Lucerne-Graham 
Min. Corp. v. Tannar, 314 Ку. 875, 878, 239, S. W. 2d 842 (1951)— despite testimony 
of defendant's doctor that without ооа һе соша not know the cause of the 


bleeding. 


Fever following pulling a muscle—no favourable medical evidence, award affirmed— 
Woodson v. Kendall Mills, 213 S.G. 395, 49 S.E. 2d 397 (1948)—insurance doctor surmised 
it was due to an obscure infection. 


Miliary tuberculosis and silicosia, though the only doctor who testified said no relation- 


'ship—Stralovich v. Sunshine Mining Co., 68 Idaho 524, 201 P. 2d 106 (1948). 


Polio-higher incidence among nurses as evidence, affirmed — Industrial Commission v. 


- Corwia Hospital, 126 Colo. 358, 250 Р. 2d 135 (1952) —compensation act highly remedial, 


^ 


liberal construction. 


Coal mine explosion, landed in hospital, skull, both ankles and legs fractured, deep shock, 
vomiting, delirious, died in hospital—Miami Coal Co. v. Luce, 76 Ind. App. 245, 249, 
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Island affirmed, stating that while medical 
evidence would have been helpful, the court 
felt the conclusion of causal relation. was 
justified. 19? І 
And even where medical evidence is offered 
by either side it may be disbelieved, in whole 
or in part. And the majority of courts no 


longer pay homage to the magic words “рго- 
bable” as against ''possible;':9* If reading 
the record as a whole leads the appellate 
court to feel that the conclusions reached 
below were rationally possible on the evidence 
or on the inferences therefrom, the award 
below will be affirmed.1% 
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194 


195 


36 


13 N.E. 824 (1921)—despite coroner’s report he died from intestinal obstruction. and from 
causes independent of the injuries received. “Indeed if it were not for the saving grace 
of what ‘we call common sense justice would be defeated in almost every case where 
opinion evidence is admitted.” 


It is common knowledge that a sudden jar or jerk may cause great pains to an arthritic 
person—Schinderle v. Ford Motor Co., 316 Mich. 387, 25 N.W. 2d 568 (1947). 
Hernia—Harrington's Case, 285 Mass. 69, 188 М.Б. 499. (1933)—no medical testimony 
needed. PES | . 
Backstrain—Gianfriddo's Case, 319 Mass. 566, 66 N-E. 24 710 (1946)—inference sustain- 
able, apart from disputed medical testimony. -- ` 


See also cases іп note 191; supra. · 


Valente у. Bourne Mills, 77 R.I. 274, 75А. 2d 191 (1950)--вее, review in 6 МАССА Law 
Journal 41-46 —the only fair inference that rationally and naturally arises from the un- 
contradicted testimony is that of causal connection—employee made prima facie case— 
medical evidence, though highly desirable, is not always essential—sequence of events 
here establishes the causal connection. | 


Sentilles v. Inter-Caribbean Shipping Co., 361 U.S. 107, 80 S. Ct. 173 (1959)— jury decided _ 
tuberculosis was aggravated by fall and washing by waves—courts are not free to reweigh 

evidence, medical or non-medical. “The matter does not turn.on the use of a particular 

form of words by the physicians in giving their testimony," (“соша,” “might possibly,” 

“probably.”) Said Prof. Lambert, 25 NACCA Law Journal 284-291, discussing the 

Sentilles case, supra—''The talismanio phrase is no longer king in the area of medical 

causation.” | ! | 


Gaffney у. Industrial Accident Board of Montana, 129 Mont. 394, 287 P. 2d 256 (1955) 
Parkinson’s disease, doctor repeatedly used “possibly”, hesitant to express positive opinion 


“—the shortcomings of medical science should not be visited on victims of industrial 


accidents, Р і 
РоПо--“роввіМе” plus lay testimooy as to garbage, sewers, etc.—award proper H—Hines- 
v. Industrial Accident Board, 358 P. 2d 447 (Mont. 1960). І 


Duggan’s Case, 315 Mass. 355, 55 N.E. 2d 90 (1944)—reading testimony as a whole, 
amounted to a probability, though “may” used in part. z 
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(12) Appeals and liberal trends. 


However, the unending stream of appeals 
(by insurers mainly, as most employees cannot 
afford to appeal), on the ground that injuries 
do not “arise out of" the employment, will 
never abate so long as some courts will inject 
antiquated common-law rules into a law which 
intended once and for all to eliminate and 
reject the narrow rules of the common law as 
related to work injuries. | 


А few states 196 omitted the use of the 
words “out of” the employment, but that did 
not solve-their problem, as their courts properly 
read in an equivalent requirement of some 
degree of *'causal relation" to the employment. 
To say that “іп the course 0f” the employment 
is sufficient, would make the employer an 
insurer, and be health and accident insurance 
in the guise of. workmen's compensation. 
Otherwise a sick worker dying from cancer or 


hit by an auto away from work, could drag 
himself to work and if he died in the factory, 
his death would occur “іп the course of” the 
work, although not “ош of" it. This would 
constitute sickness insurance, not workmen’s 
compensation insurance. 


But where any reasonable relation to the 
employment exists, or the work or work environ- 
ment is a contributing cause, the court is justi- 
fied in upholding’ the award as “ош of” the 
employment. 197 The rule of liberal and broad 
construction is especially justified, as the acts 
severely cut down the amounts employees or 
dependents can receive, with the intent that 
recoveries be spread over a larger number of 
workers, and to effectuate the humane purposes 
for which these acts were enacted. Hence board 
or administrative commission awards based on 
a liberal construction of the words “out of” 
are upheld whenever rationally possible. 198 





Hiber v. City of St. Paul, 219 Minn. 87, 16 N.W. 2d 878 (1944) —it is intrinsic quality of 
the conclusion that matters not the label or characterization—take "testimony as a whole." 


See also cases in notes 191-94, supra. 


196 North Dakota, Pennsylvania, Texas and Washington. 


Cf. also Wisconsin and Utah. 


See Horovitz оп Workmen's Compensation, pp. 154-155, for discussion and cases in 


these states. 
See also note 200, post. , 


197, Harding Glass Co. v. Albertson, 208 Ark. 866, 187 S.W. 24 961 (1945)—“connection 
substantially contributory though it need riot be the sole or proximate cause.” 


Wells v. Morris, 33 Ala. 


App. 497, 35 So. 2d 54 (1948) 3 МАССА Law Journal 102-106 — 


enough if employment a “contributing cause,” per Harwood, J. 

Cudahy Packing Co. v. Parramore, 263 U.S. 418, 44 S. Ct. 153 (1923) contributory. 
Parkinson's disease, fall rupturing muscle and striking head as contributing cause— Gaffney 
у. Industrial Accident Board of Montana, 129 Mont. 394, 287P. 2d 256 (1955), per 
Bottomly, J.—doubts to be resolved in employee's favor, shortcomings of medical science 
аге not to be visited upon victims of industrial accidents, 


198 Shute's Case, 290 Mass. 393,395, 195 N.E. 354 (1935)—rationally possible. 
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In short, the current trend is to get away 
from earlier narrow and strict cases and to 
follow the more recent liberal views. 19% 


In the Course’ of 


Most states require proof both of “out of" 


as well as “іп the course of” the employment. 390 


(1) Definitions 

No definition has yet been invented to solve 
all the cases involving the words “im the course 
of.” Said the early: courts, that an injury ` 
“befalls a man ‘in the course of’ his employ- 
ment, if it occurs while he is doing what a man 
so employed may reasonably do within a time 





199 


EW, Woolworth Co. v. Industrial Accident Commission, 17 Cal. 2d 634, 111 P. 2d 
313 (1941)—"'unless inferences wholly unreasonable." 


Mions's Сазе, 286 Mass. 459, 464, 190 N.: E. 843. (1934) —"This: evidence is ‘extremely 
“Slender,” but not utterly insufficient to support the finding of the board. ` 


` Stralovich v. Sunshine Mining Co., 126 Colo. 358, 250 P. 24.135 (1952) — nurse strickén 


with polio, higher incidence among nurses—compensation acts highly remedial, liberal 
construction. ' 5.2 $n 


Compensation acts severely limit the recoveries, 80 spread recoveries to i unfortündte 


| employees to alleviate human suffering —American Mutual Liab. Ins. Co. v. Сопів, 74 
‚ Ga. App. 500, 40 S.E. 2d 394, 404, 


“ 


Tinsman Mfg. Co. v. Sparks, 211 Ark. 554, 201 S.W. -2d 573, 576 (1947)—“We duoi 
these statements ts show the present tendency toward a liberal application of the term 
‘arising out of and in the course of the employment,’ " per McFaddin, J. ` 


Accord : Goodyear Aircraft Corp. v. Industrial Comission, 62 Ariz. 398, 158 Р. 2d 
511 (1945). 


Cardille v. Liberty Mutual Ins. Coy 330 U.S. 469, 67 S. Ct. 801 (1947). 
Chesnut, J., in Bethlehem Steel Co. v. Parker, 64 F. Supp. 615 (Dt. Md. 1946). 


Kubera’s . Case, 320 Mass. 419, 69 М.Е. 24 673 (1946)—''we prefer to` follow” ‘the 
recent trend.. - 


Sheppard y. Michigan National’ Bank, 348 Mich. 571, 588-589, 83 N.W. 2d dedii 
Talbot Smith, J., concurring. 


` Lipe v. Bradbury, 49 N.M. 4, 154 P. 24 1000, 1002 (1945)—sui в generis. 
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Simmons National Bank v. Brown, 210 Ark. 311, 195 S.W. 24 539, 541, 542 ( (1946). 


Smith v. University of Idaho, 67 Idaho 22, 170 P. 2d 404, 406 (1946)- )—in borderline 
cases, resolve in favour of compensation рег Budge, J. 


See also the Assault and Aggressor cases supra, note 101, especially eds ins: S.J. A.D., 
in Martin v. Sani 5 Steak House, 46 N.J. Super 425, 1548; -24 789 (1397); 


^ See also cases in note 240, post. 


Dravo Corp. v. Strosnider, 43 Del. 256, 260, 45A. 2d 542 (1945) both “out of” and 
“іп course of” must be shown to exist, ` : , і 
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during which he is employed, and ‘at a place 
where he may reasonably. be during that 
time.” 201 


“In the course of” is sometimes referred to 
as "during" the employment. Certainly if an 
employee worked from 9 to 12 and from 1 to 5, 
these hours were “in the course of." But how 
about the dinner hour, 12 to 1 p.m. ? What 
about the man rushing to and from „work and 


falling on the sidewalk just outside the factory’s ` 


front door? 


similar questions deal with the risk of injury or 
“out o£? the employment. “Іп the course of” 
deals mainly with the element of time and space, 
or *'time, place and circumstances," 202 


Thus, if the injury occurred fifteen minutes 
before (or after) working hours, and within 
15 feet of the employer's premises, on sidewalks 
or public roads, the question of “іл the course 
оР” the employment is raised clearly and 
indisputably. 

The early courts, looking for a simple rule, 


(2) Going and coming rule 

The question here is limited to whether the 
injuries are “іп the course of” and not “ош of?" 
the employment. 
employee was walking or drivin 8, and all 


invented the so-called “coming and going гше” 
—that no injury is compensable while en route 
to or from work.??? Originally, at least one of 
the worker’s feet had to be planted on the 
employer's premises before “іп the course of” 
took effect ! 


Street risks, whether the 











Stark v. State Industrial Aoc. Commission, 103 Ore. 80, 88, 204P. 151 (1921)—both 
“out of” and “in course M must be proved—"if either of these elements are missing 
there could be no recovery." 

А few states have dropped or never used the words “out of", “In the course оѓ” alone is 
supposedly sufficient. North Dakota, Pennsylvania, Texas, Utah and Washington; but 
each has read in the need of some nexus, or link with the employment. See 20 Rocky 

Mountain Law Review, No. 2 (Feb. 1948), p. 149, note 501 and cases there cited. Victoria, 
Australia, now reads out of or in the course of, with resulting wide liberalization of its 
law—12 University of Toronto Law Review 126 (1957.) 

See also note 196, supra. - І 

Per Lord Loreburn, L. C, in Moore v. Manchester Liners (Н.І. 1910), А. С. 489, 

3 B. W. C. C. 527 — fell from ladder on quzy, returning from shore leave. 


СігасеШ v. Franklin Gleaners & Dyers, Inc.; 132 N. J.,L. 590, 42 A. 2d 3 (1945) —raped 
by customer, “The time when the place where the happening occurred, and the attending 
demonstrate that the petitioner was acting in the course of her 


See also Jensen v. Manning Brown, Inc., 63 Wyo. 88, 178 P. 2d 897, 908, (1947). 


201 
202 
curcumstances.. 
employment." 
203 
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Judson Mfg. Co. v. Industrial Accident Commission, 181 Cal. 300, 303, 184 P. (1919)—the 
rule that there is no right to compensation when the injured eniployee is merely going to 
and from work, was a “sweeping dictum," not applicable when compelled to cross 
railroad tracks intimately associated with company's plant; but the rule is still followed 
in 1954—Sylvan v. Sylvan Bros., 225 S. G. 429, 82 S. E. 2d 794 (1954), 14 NACCA Law 
Journal 36-47 —slipped on ice en route to store—not within any exception. 


39 


But like all narrow rules read into work- 
men’s compensation acts (which are silent on 
this issue), many exceptions properly began 
to develop. Among the exceptions currently 
held compensable are injuries to and from 
work (1) in vehicles owned, supplied, used or 
arranged by the employer, whether in а 


public?e (e.g. the employer's bus or street car) 
or private conveyance ;?95 including “саг pools” 
sanctioned by the employer?** (2) if the 
employee is subject to call at all hours or at 
the moment of injury ;?^" (3) if the employee 
is travelling for the employer i.e., travelling 
workers ;208 (4) if the employer pays in 
U 





Owens v. Southeast Ark. Transp. .Co., 216 Ark. 950, 228 S. W. 2d 646 


 (1950)— free 


(1954), 


employer paid 


different 


204 
transportation on own buses, injured trying to catch bus. : 
Radermacher v. St. Paul City Ry. Co., 214 Minn. 427, 8 N. W. 2d 466 (1943) —pass оп 
street railway is transportation, and includes waiting as passenger at Stop when hit by 
runaway automobile. 
Micieli v. Erie R. R. Co., 131 N. J. 427, 37 A. 2d 123 (1944) —transportation on pass, 
despite provisions thereon. 

205 Donovan's Case, 217 Mass. 76, 104 N. E, 431 (1914) 
Bailey v. Santee River Hardwood.Co., 205 S. C. 433, 32 S. E. 2d 365 (1944). 
Hunter v, Summerville, 205 Ark. 463, 169 S. W. 2d 579 (1943)—subcontractor's trucks. 
Povia Bros. Farms v. Velez, 74 So. 2d 103 (Fla. 1954)— run over while crossing to board 
employer's truck. - Я 

206 Carpools covered : Cardillo v. Liberty Mutual Ins. Co., 330 Т), S. 469, 483, 67 S, Ct. 
801, 809 (1947)—employer allowed 15 minutes pay, as part of wages, to take care of- 
travel time—so carpool transportation partly paid for by employer. 

^ Livingston v. State Industrial Accident Commission, 200 Ore. 468, 266 P. 2d 684 
reviewed in 13 NACCA Law Journal 27-33-2 workers in private car, ran off road, one 
‚ drowned—exception for paid travel time, compensable—a leading case. 

Texas Employers Ins. Ass'n v. Inge, 146 Tex. 347, 208 S. W. 2d 867 (1948) —7c per mile 
paid by employer on a carpool basis—accident on way home from oil wells, compensable. 
Helmerich and Payne, Inc. v. Gabbard, 333 P, 2d 964 (Okla. 1959)--5 member car pool— 
also hauling water container for employer. 
Puett v. Bahuson Co., 231 N.C. 711, 58 S. E. 2d 633 (1950)—carpool, 
fixed amount for living expenses, plus travelling expenses. 

207 Souza's Case, 316 Mass. 332, 55 М. E. 2d 611 (1944) travelling boat repair man subject 
to call, bürned to death while sleeping in a public boarding house. 
Bowen v. Keen, 154 Fla. 161, 17 So. 24 706 (1944)—subject to call. 
Employers' Liability v. Industrial Accident Commission, 37 Cal. App. 2d 567, 99 P. 2d 
1089 (1940)—cook, subject to call, fell from stool while fixing hem of dress; 
from employees “who work set hours." ` . 

208 Railway Express Agency, Inc. v. ‘Shuttleworth, 61 Ga. App. 644, 7 S. E. 2d 195 (1940) —**A, 
traveling salesman by reason of his employment, incurs a risk necessary and incident to 
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part?9?. or in whole?!? for the employee's time 
involved in going to and from home; (5) if the 
employee is on a special mission for the 
employer,?!! or (6) is on the way home to do 
further work at home, even though on a fixed 
salary ;?1* . (7) where the employee is reguired 





to bring his automobile to his place of business 
for use there?!?? At least a dozen more 
exceptions have been recognized by the courts. 
In fact the exceptions are so many that they 
have swallowed the rule.2*4 Recently courts 
are ignoring this court-made rule and properly 





the requirements of his employment” — protected i in hotel fire. 
Lock v. Steel County, 223 Minn. 464, 27 N. W. 2d 285 (1947) includes short daily walk 


to get the mail. 


Olson Drilling Co. v. Industrial Commission, 386 ПІ. 402, 54 N. E. 2d 452 (1944)—en 


route by automobile to office, with report. 
Cardillo v. Liberty Mutual Ins. Co., 330 U. S. 469, 67 S. Ct. 801 (1947). 


209 


Livingston v. State Industrial Accident Commission, 200 Ore. 468, 266 P. 2d 684 
(1954) —employer paid for 15 minutes of the travel time. 1 


210 


Western Pipe Co. v. Industrial Accident Commission, 49 Cal. App. 2d 108, 121 P. 2d 


35 (1942)—exception “Where the employee's compensation covers the time involved in 
going to and from his work, Nus Peters, P. J.—getting cigarettes during а и 


‘lunch hour. 


his home en route to.the plant. 


Thurston Chemical Co. v. Casteel, 285 P. 2d 403 (Okla, 1955)—killed on railway crossing 
en route to plant on a special mission—deceased’s employment commenced when he left 


Liberty Mutual Ins. Co. v. Nelson, 142 Tex. 370, 178 5. W. 2d 514 (1944) —trip to get 


materials. 


Voehl v. Indemnity Ins. Co., 288 U. S. 162, 53 5. Ct. 380 (1933)—special duty Sunday, 


clearing debris. ' 


-Kelly v. Metropolitan Edison Co., 157 Pa Super. 63, 41 А. 2d 420 (1945)—“within 


» exception, special duty." 
. 212 


Proctor v. Hoage, 65 App. D. C. 153, 81 F. 2d 555 (1935)—struck by auto on way home 
to finish work there, as ordered by employer. 


Cahill’s Case, 295 Mass.'538; 4 N. F. 2d 332 (1936)—insurance adjuster injured to own 


yard coming home to do more work. 


213 


Davis v. Bjorenson, 229 Iowa 7, 293 N. W. 829-(1940), and cases cited—auto became an 


instrumentality of the business—had to drive it to work, so collision on way compensable. 


214 
supported by decisions nation-wide. 


I Larson, Workmen’s Compensation Law, pp. 195- 239 adds many more exceptions, 


*Manifestly the numerous exceptions have now swallowed the rule, “by the author, 14 
NACCA Law Journal 36-46, at p. 41, reviewing the going and coming rule, and urging 
its abolition; Dean Roscoe Pound also urges its abolition and “overhauling as a 
whole"? ——14 МАССА Law Journal 400, and 15 МАССА Law J ournal 87-88. 
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judging each case on its own facts and 
merits.?16 - 

The rule has for many years been a source 
of injustice to injured workers. It has put 
upon them the burden of proving as exception 
to this narrow; court-made rule. It now 
should ‘be abandoned in favour of deciding 


liberally- in each case whether the journey 
and injury in question “arose in the course of” 
the employment. The rule has been aban- 
doned in many foreign countries, and workers 
there are protected to and from work, as if 
they were on paid time! Today, with 
speeding automobiles, use of-subways and what · 











In discussing Pribyl v. Standard Electric Co., 246 Iowa 333, 67 N. W. 24 438 (1954) —union 
contract concerning employee using his own car, (held exception to going and coming 


. rule) Dean,Roscoe Pound said: 


“If one had to classify this case under one of the 


exceptions to the ‘going and coming rule’ it would be difficult to do so...... It is time the 
*going and coming гше” and the endless distinctions for getting around it, which have 


grown out.of it and darken counsel in plain cases, was given up." 


15 NACCA Law 


Journal 87-88 (May 1955.) See also his remarks in 16 МАССА Law Journal 112. 
For exceptions where assaulted on way home, as result of argument started on premises, 


see notes 234 and 235, post. 
215 


Brousseau v. Blackstone Mills, 100 ЇЧ. Н. 493, 130 A. 2d 543 (1957), per Kenison, 


J.— going and coming rule not “necessary or particularly useful," citing with approval 
the present author's attack on the rule in 14 NACCA Law Journal 36-46, where he urges 
its abolition, and each case be decided on its own merits, i.e. whether it arose out of and 


in the course of the employment. 


Accord : Ince v. Chester Westfall Drilling Co., 346 P. 2d 346 (ОЮа; 1959)— need not 


put case on special mission exception —was “іп course of," beneficial to employer. 


also 16 NACCA Law Journal III-112. 


See 


Prof. Larson admits the going and coming rule is an “artificial” rule, I Larson, Workmen’s 


Compensation Law, р. 195. 
Dean Roscoe Pound states : 


“This is a great opportunity for some courageous judge to 


reconsider the going and coming rule in view of the modes of thought of today.” 


14 NACCA: Law Journal 400 (Nov. 1954.) 


“The going and coming rule is a blot upon the liberal and beneficent bent of workmen’s 
compensation legislation," Assistant Editor-in-Chief Page, in 25 NACCA Law Journal 


211 (May 1960). 


216 
Berinson in Aug. 18, 1958 stated : 


Е. g., Israel, France, Germany, Victoria (New South Wales). 


In Israel, Justice Zvi 


“apart from certain exceptional cases, the time of the 
journey to and from home to the place of work is regarded as working time.” 


Lawyers' 


Convention in Israel (Jerusalem, Israel, 1959), p. 83, “Social and Labour Legislation.” 

For France and Germany, see Prof. Riesenfeld, Contemporary Trends in Compensation 
for Industrial Accidents Here and Abroad, 42 California Law Review No. 4 (Oct. 1954), 
pp. 532-578, at p. 549—general coverage while on his way to and from work. 

For Victoria, see 12 University of Toronto Law Journal, No. 1 (1957) p. 124, quoting 
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not, the journey to and from work may be the 
most hazardous part of the employment. The 
protection of workmen's compensation should 
be afforded during such journeys. 


(3) Twenty-four hour daily protection 


Employees subject to call twenty-four hours 
a day are considered in the “course of” 
. employment at all times." To make an 


award only when the employee is working. 


gives him no greater protection than the 
ordinary set-hour worker whose remainder of 
the day is his own. 

Some estates have recognised a kindred 
principle, i.e. continuity of employment. Thus, 
for example, a cook living on the premises may 
not actually be subject to call, yet if burned at 
night by fire,?!? or if he slips going to the 
bathroom’ on arising іп the morning on the 
employer's premises,?!? or if he is a travelling 


salesman away from home or headquarters??? 
even though not subject to call, he usually is 
given an award on the theory of “continuity” 
of employment. Living: on the premises 
usually throws a protecting mantle over the 
worker at all times that he properly is on the 
premises. 


On this principle travelling workers, away 
from home, are protected when injured by 
fires while asleep during the night in hotels, 
whether the hotel is selected by themselves or 
by the employers.??! 


(4) Noon-hour injuries 


Most courts have been liberal in protecting 
the workers during the noon hour. Thus an 
employee eating his lunch on the employer's 
premises, whether at lunch hour or at any 
reasonable time is almost universally considered 





“Prof, Foenander : course of employment covers “where the worker is travelling between 
his place of residence and his place of employment." 


4 


217 Souza's Case, 316 Mass. 322, 55 N. E. 2d 611 (1944), and cases cited. 
Doyle’s Case, 256 Mass. 290, 152 М. E. 340 (1926)—injury -about midnight, going іс 
toilet. | Е 
Jefferson County Stone Со. ү. Bettler, 304 Ку. 87, 199. S. W. 986 (1947) —рег Siler, 
J.— “subject to call.” 2 mE 2 

j18 Gillioti v. Hoffman Catering Co., 240 М. Y. 279, 158 М. E. 621 (1927). . 

219, Underhill v. Keener, 258 N. Y. 543, 18 N. E. 325 (1931)—going to bathroom. 

220 U. S. Fidelity & Guaranty Co. v. Skinner, 58 Ga. App. 859, 200 S. E. 493 (1938)— 
traveling salesman is in continuous employment—killed in automobile, compensable. 

. See also note 237, post. s ; 
221 Firés during lodging are moré frequent than one would expect. 


See long list of traveling 


salesman cases, all injured or killed in lodging fires, in Horovitz оп Workmen's 


Compensation, p. 114, in California; Connecticut, Georgia, Kentucky, Indiana, Massa- 
chusetts, Michigan; Minnesota, Tennessee and Texas, including : * 


Souza’s Case, 316 Mass. 322, 55 N. E. 2d 611 (1944), and cases cited. 
Standard Oil Co. v. Witt, 283 Ky. 327, 141. 8: W. 2d 271 (1940) —construction foreman 


died in hotel fire. í 
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as “іп the course" of his employment.222 But 
mere proof of “іп the course of” is not enough. 
The 
employment. Hence, what the worker was 
doing at the moment of injury, during the noon 
hour, is ‘still an essential matter to be deter- 
mined before an award can be made, There 
must be a nexus or causal connection (“ош of”) 


‘as well as a time and place relation (“in the- 


course of”) with the employment. | 


Hence noon hour injuries have been held- 


compensable where the employee was on his 
way out or taking-a short nap awaiting the 
resumption of his machine work,??? or when 
(while eating) а manager was shot by a dis- 


injury must also.arise "out of" the 


x > 


“ gruntled; recently fired emiployee. 224 


© (5) Post-termination injuries (e.g., after 
being fired or quitting job) 


Occasionally a case arises where an 
employee, after quitting or being fired or laid 
off, comes back a few days later (in accordance 
with custom or for a reasonable cause) to get: 
his pay or retrieve his tools or-for some other - 
legitimate purpose; or he may stay on the: 
premises after employees were dismissed for the 
day, to eat his méa] and then get hurt. 


The weight of authority protects him during 
the period he is properly back on, or delays 
leaving, the employer's premises—the theory 





222 


Goodyear Aircraft Corp. v. Industrial Co 
` preparing for lunch. . * 


De Stefano у. Alpha Lunch Co., 308 Mass. 38, 30 N. Е, 2d 827 (1941). . . 
- Leary v. S. S. “Deptford,” (1935) 28. B. W. C. C. 235—typhoid, from food aboard ship ; . 
mmission, 62 Ariz. 398, 158 P. 2d 511 (1945) — 


і Rowland v. Wright, (1909) 1 K. B. 963.—teamster eating lunch in a stable was bitten bya 
stable cat. ў, И 


Am. Motors Corp. v. Industrial Commission, 1 Wis. 2d 261, 83 N. W. 24 714 (1957). | 
after eating customary to stretch out on top of boxes—fell negligently—compensable. 


Nicholson v. Industrial Commission, 76 Ariz. 105, 259 P. 2d 547 (1953)—Iunching on the 
premises is within the course of the employment when customary and convenient for the 
employee. "Though he was dismissed about an hour earlier, he came from distance, 

', brought lunch and was. killed when platform collapsed not loitering— denial of 
award reversed. | : AY ne i 


White у; Slattery Co., 236 Mass. 28, 127 N. E. 597 (1920)—during noon hour, on way 

‚ -out to buy personal theatre tickets, injured іп elevator—compensable. me 2 
Am. Motors. Corp. v. Industrial Commission, 1 Wis. 2d 261, 83 N. W. 2d 714 (1957)— 
after eating, customary to stretch out on top of boxes, started back to punch time clock 
negligently fell off б, feet high box—compensable, even if he may have added some 
increased hazard. iD ` wo 5 І E T : 

^  -Holmes's Case, 267 Mass. 307, 116 N. Е. 827 (1929). lunch hour, fell from block out 
of door, "something overcame him" and caused the fall, while waiting for the power 

to go on. ee j ia - і 


Cranney's Case; 232 Mass. 149, 122-N. E, 266 
than a broken bone, is immaterial. 


224 (1919) — that. murder resulted rather 


i 
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being that the protection afforded by the phrase- 


“іп the course of” is revived for this period of 
time.?25 а 

(6) Industrial premises rule 

. The. early, cases protected an employee from 
the moment bis body was on and until he left 
the ргетізез.2 But some early judges refused 
to make exceptions even if the worker was 
injured within 2,feet of his premises, оп the 
public sidewalk.??! Nor was there any relief 
if the employee was injured on adjacent private 


premises, which private road or railroad cross- 
ing was the only means of access to his 
employer’s factory several feet away.?9 Yet 
nothing in the workmen’s compensation acts 
compelled this conclusion. None of them spell 
out when “іп the course of" begins of ends. 
It was judicial fiat based on the judge’s personal 
concept of the meaning of the words “in the 
course of." 


However, since then a series of cases in the 
United Slates Supreme Court advised the state 








de» Parrot v. Industrial Commission of Ohio, 145 Ohio St. 66, 60 М. E. 2d 660 (1945), per 
Hart, J.—“By the great weight of authority a workman who, being unable to procure his 
pay when he severed his employment, is injured when he returns to the premises of his 
employer for that purpose, is acting in the course of his employment under the Workmen’s 
Compensation Laws”—came back for pay 6 days later—cases cited. 
Riley v. Holland & Sons, Ltd., (1911) 1 К.В. 1029, 4 B. W. C. C. 155—"this was an 


implied term of the contract"— 


came back for wages 5 days later. 


Nicholson v. Industrial Commission, 76 Ariz, 105, 109, 259 P. 2d 547 (1953) 13 NACCA 
Law Journal 63-64 —workmen were dismissed 50 minutes before noon for rest of day— 
` while “at lunch with fellow-employees 20. minutes after noon, eating with knowledge 


and consent of employer, eating-platform collapsed, 


employee killed. Industrial 


Commission denied compensation“ on ground ‘relation of employer and employee had 
. ` ended. Reversed, has reasonable pee after dismissal to wind up his affairs, per 


Laprade, 7. 


Anderson v ‘Hotel Saad 70 S. D. 375, 17 N. W. 2d 913 (1945). 

Smith v. G. Е. Crane & Sons Pty. Ltd. (1952) Workmen's Compensation Reports, New 
South Wales 96 (Workmen's Compensation Commission of New South Wales, June 30, 
1952), per Dignam, J.—after some mix-up worker got his pay at night from foreman, and 
while returning home by direct route was fatally injured —was in course of his employment. 


„бее 13 МАССА Law Journal 13. 


Latter's Case, 238 Mass. 
. Milliman's Case 295. Mass. 
after work on premises. 


226 


227 


326, 130 N. E. 637 nee elevator. 
451, AN E. 2d 331 Sa auto hit КОКУ waiting 


Pd 


No compensation. where 77-year-old ides on way to work, slipped on the ice as he 
was reaching for the doór and never actually got his body within the premises. Simpson 


v. Lee & Cady, 294 Mich. 460, 293 М. E. 718 (1940). 


Nor within 3 or 4 steps from the employer's door--Amento ` v. Bond Stores, Inc., 


App. Div. 863, 82 N. Y. S. 2d 1 (1948.) 


274 


228 Bell's Case, 238 Mass. 46, 130- N. E. 67 (1921) —crossing йй railroad tracks. (In view 
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Courts that г could legally extend their “іп the course of” the employment as related to 
compensation acts to include (1) a reasonable work “premises,” to include injuriés on 

period of time.before the work-hour began and ; Е 2 2 : 
(2) a reasonable space away fiom the work- (a) adjacent private or public premises 


place, and still not violate the United States - where there уаз. : hazard, such as 
Constitution,22? . railroad tracks, just before or after 


z 230 - 
The result has been a nation-wide widening work. 


and broadening of the meaning of the words (b) parking lot іпјигіев.281 








of the recent, more liberal trend in маш this case is of doubtful authority— 
author). | 
Early case. contra : Procaccino v. E. Horton & Sons, 25 Conn, 408, НІ A. 594 
(1920)—crossing private property when killed by train. с - 
229 Bountiful Brick Co. v. Giles, 276 U. S. 154, 48 S. Ct. 221 (1928)—adjacent ` private ТАЕ, 
` tracks, not trespasser as to employer—irregualar crossing sanctioned by superior (author 
represented widow i in this case). 
Cudahy Packing. Со: of Nebraska ` v. Parramore, 263 U. S. 418, 44 S. Ct. 153 (1923)— 
regular railroad crossing, about 100 feet from the plant. 
230 Associated Indemnity Corp. v. Industrial Accident, Commission, 18 Cal. 2d 40, 45, 112 P. 
.2d 615 ( (1941)—adjacent. railroad tracks, employer control not needed. 
Christian v. Chicago & Illinois Midland Railway Company, 342 111. App. 656, 660, 
-97 N. E. 24 576 (1951) |.—railroad track 59 feet from gate—compensable. i 
Basinski v. Detroit Steel Corporation, 2.N. J. Super. 39, 64A. 2d 459 (1949). tripped on 
railroad switch before reaching the exit—employer’s property. criss-crossed’ .with many 
railroad tracks. 
Janes v. Potiatch Forests, 75 Idaho 297, 302, 271 P. 2d 1016 ( (1954)—killed ‹ on тайбай 
-~ crossing, no difference between extended risks on public highways and private pathways. 
231 Davis v. Devil Dog Mfg Co., 249 N. C. 543, 107 S. E. 2d (92 Әз) paring lot cases, 
" - discussed. 
Rogers's Case, 318 Mass. 308, 61 N;.E. 2d 341 (1945)—parking lot. 
Pickett v. Industrial Commission of Ohio, 98 Ohio App. 372, 129 N. E. 2d 639 91954) 
includes even injuries during a fight over the parking space. 
‘* Pacific ^ Indemnity Co. v. Industrial Accident Commission, 28 Cal. 329, 170 P. 2d 18 
(1946)—driving his car halfway onto a parking lot. 
: Foster v. Edwin Penfold & Со. Ltd., (1934) 27 B. W. С. С. Шш C. Ae parked on 
. Stranger's wharf, with employer's permission— fell into river. ^. - 
_ Kowcun v. Bybee, 182 Ore. 271, 186 P. 2d 790 (1947): 
.league v. Bocing Airplane Company, 181 Kan. 434, 212 Р. 2d 220 (1957. ice on smooth 
black-top sutface of parking lot. 
Dupont de’ Nemours & Co. v. Redding, 194 Okla. 52, 147 P. 2d 166 (1359). 
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(4) 


injuries on public highways necessarily 
crossed from one employer’s building 
to another of his buildings.??? 


' 


within a short distance of the em- 
ployer’s premises,2?3 This result was 
often bolstered by the fact that the 


employer had some duties in connec- 


injuries on adjacent public sidewalks tion with these sidewalks, such as 





Hughes v. American Brass Co.; 141 Conn. 231, 104 A. 2d 896 (1954)—slipped on snow and 
ice—compensable. 


... Contra: Ganter v. L. A. Young Spring & Wire Corp., 327 Mich. 586, 42 N. W. 2d 
- 749 (1950)—but see Freiborg v. Chrysler Corp., 350 Mich. 104, 85 N.-W. 24 145 (1957)— 


based on new amendment ; distant parking lot considered part of “premises.” 

Contra : Bennett v. Vanderbilt University, 198 Tenn. 1, 271 S. W. 2d. 386 (1955), severely 
criticized by Dean Pound in 16 NACCA Law Journal 115-116, giving his reasons. 

See also cases in next note, 232. 

See also collection of cases by Prof. Riesenfeld, Forty Years of American Workmen' S 


~ Compensation, 7 МАССА Law Journal 15-41, at p. 38, note 113. 


232 


Kuharski v. Bristol Brass Corp., 135 Conn. 563, 46 A. 2d 11 (1946)—building on both 


Sides, is not using the street as one of the general public but as incident of the employment. 


233 


Swanson v. General Paint Co., 361, P. 2d 842 (Okla. 1961)— per Johnson, J.—crossing 
highway from parking lot to employer's building, hit by auto. 

McCrae v. Eastern Aircraft, 137 N.J.L. 244, 59A. 2d 376 (1948)—on public highway, 
crossing from plant to parking lot, thrown down by rushing fellow- employees—employer 
had placed traffic officer in the highway—compensable. 

Bales у. Service Club No. 1, Camp Chaffee, 208 Ark. 692, 187 S.W. 2d 321, 325 (1945)— 
sidewalk so close to be-considered part thereof— within 31 feet from entrance to club. 
Barnett v. Britling Cafeteria Co., 225- Ala. 462, 143 So. 813, (1932)—includes sidewalk 
just outside only entrances" Мева was to a limited degree and purpose part of the 
employer's premises." 

Nevada Industrial Commission v. T 58 Nev. 16, 68 P. 2d 516 (1937)—school 
teacher within 15 feet of school land. 

Flanagan v. Ward Leonard Electric Co., 274 App. Div. 1081, 85 N.Y:S. 2d 649 (1949) — 
front door locked, making way to back door, slipped and fell on public sidewalk— 
compensable. 

Freire v. Matson Navigation Co., 19 Cal. 2d 8, 118 P. 2d 809 (1941), per Traynor, J.— 
claimant, while still on public thoroughfare (a bulkhead adjoining his employer’s piers) 
was injured due to traffic congestion related to the employer’s business—compensable as 
“in the course of” employment—even ee before work began, entitled to reasonable 
interval of time for entry on premises. 

Nelson v! City of St. Paul, 249 Minn. 53, 56, 81 N. W. 2d 272 (1957)—public school 
teacher, while walking to schoolhouse, struck by ball batted by pupil, while she was still 


‘on public walk adjacent to school playground— "liberal and reasonable construction.” 
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234 


‚ oos 
г. 
\ 


shovelling вПо%, ог had permission to Чо typewrite a report at home, were 


hang a sign over the sidewalk 284 А held still to be “in the course о " their 
injuries even at home, if there perform- | employment.?°5 | E 

ing a duty for the employer. Thus a (f) so also, an attack on a public street 
janitor-plumber repairing a blow torch a. right after quitting time may still be “in 
at home, a boók-keeper removing а gun the course of” thé employment if it is 
from a couch to do her work, andan ` an extension of a work quarrel begun 
usurance| company investigator about — within the work-place.??* 





Louisville & Jefferson County Air Board v. Riddle,.301 Ky. 100, 190 S.-W. 2d 1009 (1945) 
per Sims, J. .--ав a practical matter the employer’ 8 premises are extended to include obstacle 


lights on the south side of the public road, | ©, - 
See cases and discussion іп-20 Rocky Mountain Law Review, No. 2 чу 1948), 


“Adjacent Premises,” рр. 155-157. | 
Incidentally if the cause of the injury begins. on n the premises, the fact that the injury itself 


_ takes place.later on public sidewalks, is no bar to compensation. Thus where a theatre 


usher (assistant manager) ousts a disturber (patron) who as a result assaults him after 
work on the way home, a few blocks away on the sldewalk, “the injury is still in the course 
of the employment, as exception to the coming and going rule”—Appleford v. Kimmel, 


297 Mich. 8, 14, 296 N. W. 861 (1941). ‘See also cases on note 236, post. 


235 


236 


Soares’s Case, 270 Mass. 3, 169 N.E. 414 (1930)—injury i in own kitchen, ^ _ 

Joe Ready' в Shell Station & Cafe v. Ready, 218 Miss. 80,.65 So. 2d 268 (1953) —ready to 
do book-keeping at home, accidentally shot removing gun from couch. 
Cahill's Case, 225 Mass. 538, 4 М.Е. 2d 332 (1936)—injury in own yard. 
Field v. Charmettee Knitted Fabric Co., 245 N.Y. 139,156 N.E. 642 (1927) superinten- 
dent injured on sidewalk by continuation of work quarrel begun im mill,- fell, fractured 
skull, died, ' Still in course of, Cardozo, J., saying: “Тһе quarrel outside the mill was 
merely a continuation or extension of the quarrel begun within...... Continuity of case has 
been so combined with о in time and space that the брашно from origin to 
ending must be taken to be one.’ 

Zolkover v. Industrial Accident Commission, 13 Cal. - 2d - 584, 91 Р. 2d 106 6 (839)— 
continuing scuffle i in street.- 


' Gardner v: Industrial Accident Commission, 73 Cal. App. 361, 166 P. 2d- 362 a940- 
‚ bartender attacked after quitting hour by disgruntled customer. 


Accord : National Union Fire Ins. Co. v. Britton, 289 F. 2d 454 (D.C. Cir. 1961)— 
customer ejected by cook, later ambushed and killed cook as he left work—affirming 
187 F. Supp. 359, 362 (Dt. C. D.C. 1960)—‘‘as he started walking down street — 


.distance not given, citing Appleford v. Kimmel, 297 Mich. 8, 296 N.W. 861: ue 


attacked few blocks from theatre, compensable. 
Contra: Collier's Case, 331 Mass. 374, 199 М.Е. 2d 191 (1954)—Industrial Board 
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. (в) and: travelling workers, away from considered іп continuous service, 


237 


238 


home and headquarters are usually held especially when abroad.??7 

to be in the course of employment at Said one early court: “I think it is impossi- 
all hours, whether or not actually ble to have an accident arising out of, which 
subject to call, and a fortiori where the is not also in the course of the employment, 
employer pays the travelling expenses, but the converse of this is quite possible,"?*5 
His “industrial premises" are wherever We agree, although а recent, ill-advised 
his work properly takes him and he is Massachusetts case??? has held to the contrary, 





denied compensation, as attack by intoxicated customer refused service by waitress was 
58 feet from work-door and few minutes after her work ended. Affirmed, no compensa- 
tion. Case severely criticized by Dean Pound as “very artificial and unsatisfactory 


'here.. The difference between 3 feet and 58 feet cannot be controlling.” 14 МАССА 


Law Journal 73,74,75. Also attacked in 35 Boston University Law Review 430-434 
(June 1955), and by Prof. Lambert as “offensive at least to the humane social philoso- 


'phy underlying the compensation statutes", in 16 NACCA Law Journal 496, page 62. 


Abroad—Lewis v. Knappen Tippetts Abbett Eng. Co., 304 N.Y. 461; 108 N.E. 2d 609 
(1952), case below 112 N.Y.S. 2d 79 (1952), 10 МАССА Law Journal 95-96 —accepted 
invitation to go sightseeing, partly through hostile Arab territory, shot and killed by 
Arabs—on payroll and subject to call, compensable—away from home, no fixed hours, 
per Desmond, J. 

Miller v. F.A. Bartlett Tree Expert Co., 3 N.Y. 2d 654, 148 N.E. 2d 296 (1958), 22 
NACCA Law Journal 437-440—fell in bathtub washing up after “grubbing” in the 


“ground, to clean up for evening session of annual conference, in hotel—compensable 


personal act ; is traveling employee. 


Lepow у. Lepow Knitting Mills, Inc., 288 NY. 377, 43 N.E. 2d 450 (1942)—salesman 
sent to South Africa, died from malaria contracted there—risk of employment no matter 
if bitten by African mosquito (taetse fly) after working hours—a risk of foreign travel. 
Turner v. Willard, 154 F. Supp. 352 (Dt. C.N.Y. 1956)—injured in Okinawa in a jeep 
accident outside his construction area, at suggestion of employer—executives to see 
president of bowling league—in course of and out of —compensable. 

Walker v. Speeder Machinery Corp. 213 Iowa 1134, 240 N.W. 724, 730 (1922)— traveling 
repairman in distant city, on way to get meal, is in “continuous employment.” 

Per the Lord President of the Court of Sessions, Scotland, in M'Lauchlan v. Anderson, 
(1911) 48 Sc. L.R. 349, 4 B.W.C.C. 376. 

U.S. Fidelity & Guar. Co. v. Barnes, 182 Tenn. 400, 187 S.W. 2d 610 (1945)— ..“while 
an injury arising out of any employment almost necessarily occurs in the course of it.” 
Accord : Dravo Corp. v. Stroznider, 43.Del. 256, 260, 266, 45A. 2d 542, 543 (1945), 
per Rodney, J.—negligence, contributory negligence, assumption of risk—not considered 


` in workmen's compensation. 


239 Collier’s Case, 331 Mass. 374, 119 N. E. 2d 191 (1954), discussed in note 236, supra. 


UNIVERSITY LAW JOURNAL l 49 


G 


thus giving a jolt to the intent of the founders Nevertheless, the current trend continues to 
of workmen’s compensation acts to give wide support a broad and liberal interpretation of 
relief to injured workers. . . the phrase “іп the.course of” employment.?4° 





240 


| Recent EM contra : National Union Fire Ins. Co. v. Britton, 289 F. 2d 454 (D. C. Cir. 


1961)—cook at lunch counter forcibly ejected querulous customer who ambushed him as 
he left work and shot him dead—facts found in. ваше case below, 187 F, Supp. 359, 362 
(Dt. C., D..C. 1960). 


See also cases contra, in note 236, supra. 


‘Employers’ Liability v. Industrial Commission, 37 Cal. App. 24 567, 99 Р. 24 1089 


(1940)—“in the course of” is to be “construed liberally.” 


Accord : Bailey v. Mosby Hotel Co., 160 Kan. 258, 160 P. 2d 701 (1945)-“ю be liberally 
construed to effectuate its purposes." : 


Pelfrey v. Oconee County, 207 S. C. 433, 36 S. E. 2d 297 (1945). 
American Mutual Liab. Ins. Co. v. Parker, 144 Tex. 453, 191 S. W. 2d 844, 847 ( (1946). 


` Reynolds Metal Co. v. Glass, 302 Ку. 622, 195 S. W. 2d 280, 284 (1946)—dependents lose 


right to sue; and get “extremely meagre” benefits. Construe liberally in their favor. 


` Hunter v. 'Summerville, 205 Ark. 463, 169 S. -W. 24-579 (1943) —liberal construction 


justified (transportation case). 

Nicholson v. Industrial Commission, 76 Ariz. 105, 259 P. 2d 547 (1953), per Laprade, 
J.—“A liberal construction is not synonymous with a -generous interpretation. To 
interpret liberally envisions an approach with an open and broad mind not circumscribed 
by strictures or predilection, whereas a generous interpretation suggests free-handedness— | 
largess. It is not in the power of ‘this court to ‘give’ but it definitely is its duty to 


interpret ‘the law to insure that what the law gives is not withheld." `. bu 


See also cases in note 199, supra. 
[ To be Continued 


"Law is the king of kings, 
. The Ruler of the Rules. 
Nothing is Superior to the Law 
Which God created for the good of mankind". 
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Trends in the working the Constitution for 
a decade and the Rule of Law 


India became а republic—a sovereign 
democratic Republic—on the 26th January, 
1950. Since then we have been living, now over 
a decade, under a written instrument of Govern- 
· ment which has introduced in India, what is 
known as a limited constitution ; whereby all 
the powers enjoyed by the various branches of 
the Government have been limited and no 
organ of Government is supreme in the sense 
in which in England the Parliament is supreme. 


Except the constitution which expresses the 
will of the sovereign people ; there is no theory. 
of omnipotency in the Indian Republic. 


A written constitution ; implies a clvilian’s 
notion of “a government of laws and not of 
men”. In this context law is regarded as reason 
and not mere will. It means further that there 
is no elective tyranny. This is part of what 
is known as the Rule of Law which is supposed 
to involve a precise and reasonably certain 
law treating every person before it and operat- 

_ing equally between every, one, without any 
discrimination. The Rule of Law is a well- 
tried formula for preventing all forms of 
tyranny, abuse of power or excessive power 
being concentrated in single hands. Tt esta- 
blishes the supremacy of law and supremacy of 
law demands that there shall be opportunity to 
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have some Court decide that an erroneous rule 
of law was applied. 


Since the constitution seeks to establish the 
Rule of Law and not of men it follows that 
no man or set of шеп can usurp more power 
than that ordained by the constitution. Each 
branch of government as a general rule must 
operate within the very limits prescribed by the 
constitution, and shall never go beyond it 
otherwise the balance which is maintained in 
the society by the Rule of Law will be upset 
and will hinder the proper working of the 
constitution. 


Jt is about time for us to examine now, 
after a decade, how well our government under 
a limited Constitution has been working and 
to find out whether the men who are entrusted 
with the task of administering its affairs, 
specially to see whether the balance introduced 
by the Constitution has been maintained or 
upset, that is, whether there has been any abuse 
of power, or concentration of power in single 
hands, have been performing their task and 
what kind of men are running the government, 
so that it ensures for us the Rule of Law as 
established by the Constitution. 


At the time when we switched on from 
British Rule, and became India or Bharat, most 
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of our officers and men who were running the 
Government, have known and been used to 
a system which was nothing but authoritarian. 
The British Parliament was unlimited in Power 
—free from the shackles of a so-called written 
constitution—and supreme. There was no 
authority except its own conscience—to chal- 
lenge its powers—to check its abuses. Even if a 
ruling party is thrown out by the voters at 
a general election, very few laws, in practice, 
have been repealed by a new Parliament. But 
a Government under a written instrument called 
the Constitution, ' which purports to derive its 
authority from .the sovereign people, can 
exercise only those powers specifically granted 
to it by the Constitution and those powers 
incidental to the powers already granted. By 
tradition, experience, and mental outlook, 
most of our men, who are running the 
show for us, have been trained under the 
philosophy of thé British Government with 
its Parliamentary supremacy, which is entirely 
different from the philosophy of government 
established by the Indian Constitution under 
which Parliament is not supreme, and even 
if it can change, as a matter of course, 
the fundamental law or the Constitution, not 
as the peoples’ representatives assembled in a 
Constituent Assembly or Constitutional Con- 
vention, but as a-mere voters’ representatives, 
in the ordinary law making assembly, it cannot 
call itself a supreme body like the British 
Parliament, though it must be conceded that 
being the nucleus from which the cabinet or 
ministry is chosen, it becomes the preponderant- 
ly powerful branch of government under the 
Constitution. Its powers, therefore, are pre- 
ponderant but not supreme. Though prepon- 
derance no doubt'tends to become supreme or 
exclusive in operation. Parliamentary govern- 
ment, i.e., supremacy of Parliament produces a 
sense of infallibility of its own wisdom by 


52 


making it judge of its own cause or acts by 
setting itself above a pedestal of absolutism. 
In our study of the Constitution, we must keep 
in mind that a limited Constitution will not 
tolerate any such notion of being above criti- 
cism or being judge of its own cause. The 
supremacy of Parliament is only to make 
Parliament, judges in their own cause. In 
England, there is technically no end to the 
enjoyment by the executive, a Committee of the 
Parliament in Reality, of any permutation and 
combination of power which the executive 
cannot enjoy ; there is no limitation of power 
of Parliament, which can delegate almost any 
imaginable power to the executive. Since 
Parliament in practice only makes those laws 
presented to it by the executive, the executive 
can get almost any kind of power from Parlia- 
ment by the mere asking —thanks to the Parlia- 
mentary system. Government is a display and 
exercise of power—generally considered to be 
of three kinds, legislative, executive and judi- 
cial. Parliment in England can delegate to the 
executive any combination of legislative, execu- 
tive and judicial powers ; there is no limit to 
such power of delegation. For instance, in to- 
day's Statesman, (1) we find that Lord Denning, 
the seniormost Judge in England, is going to 
enquire into one aspect of Profumo affairs. 
To ask a judge, who is not retired but in active 
service as a judge, to enquire into such a matter 
is to ask him to become a Commissioner of the 
executive in the task of administering an execu- 
tive policy, because he is not enquiring as a 
judge but as a delegate of the executive only. 
In a government, where Parliament is Supreme, 
no one could say, and certainly not the judges, 
that such a combination is illegitimate. No 
one will say that Parliament is wrong and in 
practical life, even if the voters can register a 


(1) This article is written when this happened. 
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protest by not voting for the party in power, 
the number of laws which have been thrown 
away or repealed by a new Parliament is few 
and far.between, almost microscopic in exis- 
tence. But іп a country where the powers of 
government are limited by a written instrument, 
the executive would be running a risk by 
making a sitting or judge in active service, a 
commissioner to find out facts, not as a judge, 
but as a mere adjunct of the executive, because 
a person who is appointed as а judge under 
a written constitution can only act as a judge, 
not as a commissioner for the executive, 
unless the constitution itself makes an excep- 
tion by permitting such a duty. Generally, 
in all written’ constitutions, there is a vesting 
clause by which the kind of power which any 
branch of government is to enjoy is prescribed, 
and beyond what is expressly prescribed, or 
given, everything else is proscribed or with- 
held ; this is known in law as expressio unius 
exclusio alteris doctrine—that is, that which 
is expressed excludes all that is not expressed. 
The executive, therefore, if vested with execu- 


tive power only, can exercise that power and _ 


no other power, unless the Constitution has 
made a specific exception in its favour, by 
granting it other powers not ordinarily belong- 
ing to the executive branch of government. 
In such a set-up the Executive will be handi- 
capped, not by the grant of power but by 
its limitation. Such a vesting clause in 
reality is not a grant but a limitation of power 
and, in the Indian Constitution, there is a 
specific provision vesting the executive only 
with executive powers, and where the Consti- 
tution itself has departed from the generality 
of powers known as executive power it has 
specifically provided for it. The extent of 
executive powers is also laid down in the 
Constitution, which says that in all those 
matters over which the legislature has power 
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that is about which the legislature can make 
laws, can be dealt with by the executive but 
ubject to the Constitution. 


In India, there is a belief in some quarters 
that the powers of government are not 
separate to such an extent as they are in 
America or Australia, but that does not mean 
that the Constitution of India has set up a 
branch of government with predominant 
power, or it allows illegitimate combination 
of powers by which the balance wheel set 
up by it can be upset. I hope this statement 
is not too general to evoke unnecessary 
criticism. One can of course ask what 
prevents the government which in virtue 
controls Parliament to make the executive 
judges, and the legislators judges, and the 
judges, legislators and executive officers. As 
a matter of fact, the Chief Justices of some 
State High Courts have been known to have 
acted as Governors, and- as it is also well- 
known that the Lok Sabha has passed Bills 
recently in which it has acted as judges by 
declaring what the law was, and since, what 
in effect is its own Committee, is the head 
of the executive government, there is a 
combination of power which is frowned upon 
by the Constitution. 


Now, let us take these questions one by 
one: The Constitution has nowhere said that 
a person who has been appointed as a judge 
can act as a governor; probably, some one 
will say it is only his Second Schedule to the 
Constitution duty which he is permitted to 
perform when he acts as a governor. And 
if this habit has grown up by allowing the 
judges to act as governors or by inducing 
some judges who naturally get a lower salary 
than the governor, to hope for such a break 
in their career when they can act as a governor, 
it becomes a device which does nothing but 
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undermine the Constitution itself. Powers aré 
either express or implied or resulting, but 
the latter powers merely follow from some 
express grant of power. Under a written 
constitution, no branch of government can 
exercise any power unless it is expressly 
granted, or follows from a power which is 
expressly granted, e.g., where there is a 
power, the means to exefcise it are implied 
or follows from the power. This 
nature of a constitutional government set up 
under a written constitution supposed to be 
promulgated or ordained by a sovereign people. 
Let us take the case of a governor acting as 
a judge: Article 154 would at once be a 
bar, because the governor has been made 
head of the executive and can only exercise 
ordinarily what is generally understood by 
executive power. There are a few other powers 
not properly belonging to the executive sphere, 
which have been specifically granted by the 
constitution to the governor as an exception 
to the general rule of executive power, but 
nowhere can be found any provision by virtue 
of which a governor as the executive head can 
act as a judge. Let us take the case of the 
legislature acting as judges ; it is an established 
principle of a government under a written cons- 
titution that besides law-making, the legislature 
cannot act in any other capacity and what- 
ever power it exercises, which even if they 
resemble the powers exercised by-other depart- 
ments, like holding men in contempt of its 
powers, Virtually a judicial power—has been 
regarded as incidental to legislative power, 
because it must not be powerless to deal with 
any Onslaught on its dignity in its very presence 
and beyond this, , the legislature cannot exercise 
any other power. without undermining the 
Constitution. Legislation, the authorities are 
agreed, includes only the power to declare 
what the law shall be, and not what the law 
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is the - 


was, Here is a vast and profound difference 
between the powers of British Parliament 
which is subject to no written instrument of 
government, and which itself is supreme or 
sovereign ; in other words, which is subject to 
no limitation unlike the countries governed by 
a written instrument or constitution where 
every branch of government is limited in its 
powers and where no organ of government is, 
can become sovereign or supreme, except by 
way of a dictatorship. . i 
Now, if British Parliament said that what- 
ever the Prime Minister should decide about 
the age of judges is to be regarded as final, 
and it should be understood that he һай 
always such powers, not one, even the judges 
there, could say Parliament was wrong. But 
in a country governed by a written instrument 
or constitution which limits the powers of each 
branch of government, if such a law is enacted, 
it is not unlikely that it may be declared by 
the Courts as ultra vires, because the legisla- 
tive function as a rulé is prospective and not 
retrospective, i.e., what the law shall be in the 


_future and not what was in the past and the 


legislature will be acting undoubtedly as judges 
when it says that though the Prime Minister 
had no such power in the past, but it 
must be understood that it was the law in the 
past, the legislature would be determining 
what the law was, distinctly a judicial function 
and since the legislature cannot ordinarily act 
as judges, unless the Constitution makes an 
exception in its favour, such legislation may 
be struck down. At best, such legislation 
which exposes or declares what the law was 
in {һе past at any given moment, will be 
treated by Courts with ali the respect which 
is due to them but only as an expression of 
the opinion of individual members of the 
legislature, as to what the rule of law previ- 
ously was, but beyond that they can have no 
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binding effect and “if the judge is satisfied the 
legislative construction is wrong, he is bound 
to disregard it". Such a law which says what 
the law was in the past, is'known in technical 
language as déclaratory or expository law. 
And the judges working under a limited cons- 
titution, can especially apply this principle with 
firmness when the effect of the declaratory law 
by reversing the construction previously put 
upon the customary, or ordinary and common- 
law of the land or statutes by the Courts, 
would unsettle titles or change the legal.effect 
of acts performed by parties in reliance upon 
the stability of judicial interpretations. So also, 
in regard to pending controversies, a party has 
a right to the decision of the Court as to the 
meaning of a statute applicable to his case, 
independently of a declaratory act on the 
subject passed while the suit was pending. The 
opinion of a subsequent legislature upon the 
meaning of a prior statute is, it is claimed 
in the United States, entitled to no more 
weight than that of the. same men in private 
capacity. і i 


1 


“44th year—15th Amendment Act, 1963. 


When the legislature forgets its function 
of making laws as to future, and enacts a 
measure by declaring what the law was in the 
past, i.e., before its their time and during the 
lifetime of another legislature, the judges here 
should have no difficulty in striking down 
such laws as ultra vires the Constitution and 
remain unconcerned because іп England such 
legislation is permissible and also judge-proof, 
and the judges there cannot declare an act of 
Parliament ultra vires since Parliament there 
is supreme. To illustrate our observation, we 
will take the case of the latest amendment of 
the Constitution which has recently received 
the President's assent whereby the President 

“has been given the power of determining a 
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High Court judge’s age, even with retrospec- 
tive effect. The particular language of the 
amendment is as follows: (a) In article 217, 
in Clause (1) for the words "sixty years” 
“sixty two" shall be substituted, (b) after Clause 
(2) the following shall be substituted and 
shall be deemed always to have been inserted, 
namely, "If any question arises as to the age 
of a judge of the High Court the question 
shall be decided by the President after con- 
sultation with the Chief Justice and the 
decision shall be final". Though this question 
has been dealt with previously, it is reintro- 
duced here, to emphasise a few aspects at 
the risk of repetition which we find is un- 
avoidable. 

The same type of legislation with regard 
to what the law was before the time of the 
present Parliament, has also been incorpo- 
rated in ВШ No. 26 of 1963, proposing to 
introduce the seventeenth amendment to the 
Constitution in the 14th year of its existence ; 
“In article 31А of the Constitution in Clause 
2 for sub-clause (a) the following ‘sub-clause 
shall be substituted and shall be deemed always 
to have been substituted." ‘There is no differ- 
ence between the wordings of the two 
amendments—‘“‘shall be deemed always to 
have been inserted” of the 15th amendment 
and “shall be deemed always to have been 
substituted” of the 17th amendment. At the 
committee stage one honourable member of 
Parliament raised the question of under- 
mining the judiciary specially when the amend- 
ment. has been made retrospective, while 
another member pointed out the undesirability 
of amending the Constitution "to seek con- 
venience of the government". Whereas some 
other members, five in number, appreciated 
the view that the law should not be given 
retrospective effect, but they were of opinion 
that on more than one occasion retrospective 
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effect was given in case of other constitutional 
amendments іп! order to .achieve certain 
desirable objects and to avoid hardships. 
While one member said that for existing 
cases thé normal course of law should be 
left unaltered, another honourable member 
felt that ‘Constitutional amendment should 
be approached with a solemn sense of self- 
restraint. Seekingito amend the Constitution ой 
any but the most compelling grounds is to give 
rise to Constitutional Instability and un avoidable 
public apprehension. . "Тһе matter must be con- 
sidered in a perspective sufficiently detached 
from the fact and circumstances of a parti- 
cular case so as to^ be fully poised and dis- 
passionate, and on consideration of public 
policy and for maintenance of complete judi- 
cial independence, all avenues leading to the 
possibility of executive interference in deter- 
mining the age of a judge or his condition of 
service should .be studiously avoided...A 
solitary case should not be magnified out 
of all. proportion to become the sole guiding 
factor". I have quoted from the -reports:.of 
the Select Committee to show the reaction 
of the members of Parliament, which gives à 
picture of the tendency seen at present in the 
working of the Constitution. Undermining 
the judiciary by retrospective legislation, the 
unsuitability of amending the Constitution to 
seek ‘executive convenience and the unsuitabi- 
lity of amending the Constitution for existing 
cases, and lack of self-restraint by frequent 
amendments except on compelling Constitu- 
tional instability and or public apprehension 
aré the signs ОГ the day. Stated shortly 
the function of a legislature is to declare and 
determine what the law was or had been in 
the past. When'a law determines what shall be 
the situation or position in future, it is techni- 
cally called prospective, but when it declares 
what was the law in the past, during the 
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lifetime of another legislature, it is known as 
retrospective, It raises another important 
point, if the legislature says what the law was 
in the past, it can be asked is it acting or 
discharging while making such law functions 
as.a legislature, because it is the solé function 
of the judges to determine what the law was 
in the past in contradistinction to that of the 
legislature which is:to determine what it shall 
be in the future. Therefore, when a legislature 
passes a law with a back or retrospective 
effect, it in reality acts as judges and not as 
law makers. We can conveniently call such 
а law as a piece of “legislative judgement", 
a matter which has seldom been considered 
by our law courts. When the legislature 
appropriates the functions of judges by declar- 
ing what the law was in the past are they 
acting within their accustomed sphere delineat- 
ed and delimited by the Constitution or are 
they contradicting the Constitution? We 
may ask further can our legislature pass such 
laws like the British Parliament. It must not 


be forgotten that British Parliament is. supreme 


but our Parliament is not, even if, as representa- 
tive of the voter, but not as representatives 
of the people in a Constitutional Convention, 
it has the power of the” sovereign 
people to amend the Constitution.: But this 
power does not mean much so far as the 
Constitutionality of their act is concerned. 
The .judges in -India not .being handi- 
capped like the “English judges can never 


consider such legislation except as an appro- 


priation of the judicial function, hence beyond 
their competence under the Constitution. 
Further, it is an illegitimate combination of 
powers—legislative’ and judicial—in single 
hands and not sanctioned or contemplated by 
the Constitution which when it wanted to 
confer any additional power has specifically 
provided for it, by way of an exception to. 
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the general grant of powers to the legislature— 
for example, the power of Contempt given 
to the legislature by the Constitution, is not 
a legislative but .a judicial function. When 
the legislature passes a law declaring what 
the law was before its time, it is known as 
a declaratory or expository statute. In this 
analysis of the power of Parliament to enact 
what the law was in the past, we.are in good 
‘company and it may not be out place to cite, 
here some American Court decisions pertinent 
in this connection. In a New York decision— 
Salters vs. Tobias 3 Paige, Ch. (N.Y) 338, it 
was stated : р 

In England where there is no Constitu- 
tional limit to the powers of Parliament 
a declaratory law forms a new rule of decision, 
and is valid and binding upon Courts, not 
only to cases that may subsequently occur, 
but also as to pre-existing and vested rights. 
But even there the Courts will not give a 
statute а retrospective operation SO as .to 
deprive a party of a vested right unless the 
language of the law is so plain and explict as 
as to render it impossible to put any other 
construction upon it. “In this country where 
the legislative power is limited by written 


Constitutions, declaratory laws so far as they 


operate upon vested rights, can have no legal 
effect in depriving the individual of his rights 
or to change the rule of construction as to 
pre-existing law. Courts will treat such laws 
with all respect which is due to them as an 


expression of the opinion of the individual mem- | 


bers of the legislature, as to what the rule of law 
previously was. Ви beyond that they can have 
no binding effect and if the judge is satisfied 
that the legislative construction is bad, he is 
bound to disregard it. A legislature cannot 
as already stated declare what the law was but 
what it shall be. 


UNIVERSITY LAW JOURNAL 
H 5 


Especially if this principle is ` 
applied with firmness when the effect of the. 


declaratory law by reversing the construction 
previously put upon the Common Law or 
statutes by the judiciary would unsettle titles or 
change the legal effect of acts performed by 
parties in reliance upon the stability of the 
judicial interpretations. So also with regard to 
pending controversies ; a party according to 
the U- S. Supreme Court has a right to 
the decision of the Court, as to the meaning 
of a statute applicable to his case, indepen- 
dently of.a declaratory act on the subject 
passed while the suit was pending. Ogden vs. 
Blackledge, 2, Cranch 272, 2. L.Ed, 275 (U.S.). 
In so far a declaratory statute is intended to 
have a retrospective effect upon vested rights, 
pending controversies, or past transactions it 
has also been held invalid as an unlawful 
assumption of judicial power, consequently not 
obligatory on Courts. (Koshkonong vs. Burton! 
104 U.S. 668. 26. L.Ed. 886) I have already 
explained why in India British precedents are 
inapplicable to deal with the Constitutionality 
of a declaratory. Act. The language of 
the law .“‘shall be deemed always to have bee 
inserted or substituted”, is undoubtedly a 
declaration as to the nature of what the law 
was in the past. . 

We shall just touch upon another aspect — 
*and the decision of the President shall be 
final"— after all, it may not be so final as it 
purports to be. Under a government func- 
tioning by virtue of a written Constitution 
which alone is supreme as an Act of the 
supreme power in the Republic—the sovereign 
people—this finality Clause does not nece- 
ssarily secure immunity for the Executive 
government, and though in appearance it 
purports to be a judge-proof formula, in 
reality it does not advance or secure that 
immunity and probably cannot keep the judges 
away from dealing with it, and does not stop 
judicial review. It is final only in the sense that 
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it is not appellable—but it is may be review- 
able just the same—the Executive government 
can still be made answerable to Courts. Will 
it bar Certiorari ? Even in England, a minis- 
terial order purporting to be final is review- 
able by courts. R vs. Minister of Transport 
exp. Upminister: Services Ltd., 1934. 1.K.B. 
277, R vs. Medical Tribunal Exp. Gilmore 
1957. 1Q.B.574.C.A. 

But each time when the' Parliament at t the 
behest of the executive, delegates such judicial 
powers to the executive, the Constitution is 
contradicted. We are using the word judicial 
in this contex, because the president gives a 
decision, which becomes Final, and he who 
decides must hear, therefore judicial is used in 
the sense of Quasi judicial. If we concede this, 
then any scope of the subjective satisfactiontion 
of the authority who takes a decision, is ruled 
out. The trand of the recent decisions in 
England in connection with “subjective satis- 
faction” is interesting to note here. It has been 
held in Commissioners of Customs vs. cure 
and Deely Ltd. 1961. 3..W. L. R.' 798, that 
delegation of the' powers in subjective terms, 
does not make the officer the sole judge of the 
- way in which he should exercise the power, 
and Courts may попе the Iss interfere 
and determine the limits of those Powers. 
Now it so happens that’ in fourteen 
years we have had fifteen amendments 
to the Constitution. The 16th and 17th 
amendments are in bill form. The facility of 
changing the fundamental law is a sovereign 
power belonging only to the sovereign people 
who have formed 'this Republic. In India this 
power of changing the organic law has been 
taken away from’ the people, i.e., from their 
representatives assembled for that purpose in 
а Constitutional Convention or Constituent 
Assembly and given to the voters’ represen- 


tatives assembled in the ordinary legislature. 
: 
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This has meant in practice a change of the 
Constitution in the same fashion as horseguards 
are changed before the Presidential Residence 
or as soiled underlinen and garments are 
changed during summer. It is reminiscent of 
the jibe at the French Constitution by a French 
bookseller who when asked during the second 
French Republic, for a copy of the French 
Constitution replied that he did not deal with 
periodical literature. An amendment every year 
and a little more is the effect of article 368 of 
the Constitution, but it does not stop there. Its ' 
tendency is to convert the people into.a volatile 
community, These frequent amendments have 
not the tendency to put barriers between the 
Constitutiou and whims, passions and frenzies 
of the people or of a frustrated executive 
smarting under judicial pronouncements up- 
setting the applecarts of political formula 
making. This political formula making goes 
on at the cost of the Constitution. We cannot 
refrain from the temptation of quoting from an 
author whose remarks in connection with the 
frequent exercise of the Constituent power 
has at least become prophetic for India. “A 
conservative people ‘with a Constitution 
couched in broad terms’ will make relatively 
few change over a considerable period of time. 
But if they form а volatile community with a 
Constitution that is detailed in ‘its provisions, 
there will be an annual procession of amend- 
ments, no matter how the process of amending 
may be— yes, even though it  nécessitates 
bringing the whole people to the polls іп order 
Чо get an amendment adopted. Munro— 
Governments of Europe, page 24. Probably 
this ought to have been expected since under 
the constitution. : кз 

We have so far examined the instances of 
combination of powers with regard to the ex- 
ecutive, the legislature and also the judiciary, but 
it may not be out of place here to illustrate 
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the dangers of illegitimate combination of 
powers with the help of some decided cases. 
In New York State, the Governor appointed 
under the provisions of that State’s Civil 
Service Law a sitting judge of the State 
Supreme  Court—équivalent to our High 
Courts—to inquire into certain charges of 
maladministration against a certain government 
employee. The employee objected to the 
Supreme Court judge acting contrary to the 
constitution, as the inquiry officer while he 
was holding the office of a judge and asked 
for a Writ from the State Supreme Court 
preventing him (the judge) from so acting as an 
inquiry, officer under the Civil Service Law. 
The Court at first issued the Writ then” vacated 
it, since the New York legislature had changed 
the law while the case was pending. The 


officer affected then went on appeal, which was 


heard by- the famous jurist, Judge Cardozo, 
who issued the Writ preventing the Supreme 
Court Judge from acting as an inquiry officer 
and used the following language in this connec- 
tion: А : 
“We think there has been an attempt by 
section 34 of the Public Officers Law both 
in its original and in its amended form, 
to charge a justice of the Supreme Court 
with the mandatory performance of duties 
non-judical. Не із made the delegate of 
the governor in aid of an executive act, 
the -removal of a public officer. At the 
word of Command he is to give over the 
work of judging, and set himself to other 
work the work of probing and advising. 
His findings when made will. have none of 
the authority of a judgement. 'То borrow 
Bacon's phrase, they will not 'give the 
rule or sentence’. They will be mere 
advice to the governor, who may adopt 
them, or modify them. or reject them 
altogether. From the beginning of our 
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history, the principle has been enforced 
that there is no inherent power in the 
executive or the legislature to charge the 
judiciary with administrative functions 
except when reasonably incidental to the 
fulfilment of judical duties. The function 
of a judge is to determine controversies 
between litigants. They are not adjuncts 
or advisers, much less, investigating instru- 
mentalities or other agencies of govern- 
ment. Their pronouncements are not 
- gubject to review by the governor or legis- 
lature. They speak ‘the rule or sen- 
tence’, The statute was an encroachment 
upon the independence of judical power. 
The judge is made a prosecutor. We 
deny the power of the legislature to charge 
a justice of the Supreme Court with the 
duties of a prosecutor in aid of the execu- 
tive..... We hold that the Respondent is 
disqualified, while retaining the office of 
a judge to act as the delegate of the 
governor. under one name or another .. 
An order of prohibition granted comman- 
ding the Respondent to desist from further 
action as a justice of Supreme Court in 
the investigating or hearing of the subject- 
"matter of these charges." 

When a person is appointed as a judge, he 
cannot discharge, while he retains the office of 
a judge, non-judicial duties. The expressio 
unius exclusio alteris doctrine will be in the 
way of a judge acting as a commissioner or 
delegate of the executive, where his duty is to 
recommend merely. and not to "give or speak 
the sentence or rule". Moreover, the very 
policy or purpose of our constitution in ensur- 
ing the absolute independence of the judiciary 
prevents even a discussion of a judge in Parlia- 
ment except by way of his impeachment, if 
understood in the spirit in which it was 
introduced in the Constitution, will be 


59 


undoubtedly frustrated. Moreover, the judges’ 
salary is charged upon the Consolidated Fund, 
but when the judge becomes а commissioner, 
he could not draw that salary as a judge, and 
if he takes any remuneration for his services as 
, an inquiring officer, that is, as an adjunct of 
the executive policy, he will be subject to 
discussion by the legislature. Therefore, the 


policy at the root of the Constitutional prohibi-, 


tion reinforces the above conclusion and while 
working outside his unaccustomed sphere, a 
- judge may Бе subjected to ridicule, and humilia- 
tion of a subtlekind and may suffer indignity 
and may also be helpless to protect himself, as 
was the case of а Madras Judge who was also 


named a delegate or commissioner by the. 


government to investigate into certain labour 
disputes, Where a High Courtjudgeis appoint- 
ed as the sole member of an Industrial Tribu- 
nal. under section :7 of the-Industrial Disputes 
Act, that appointment does not give him the 
powers under Article 215 of the constitution, 
of punishing persons for contempt of the 
' Tribunal. The Hon’ble Mr. Justice Mack was 
appointed as an adjudicator of certain disputes 
between the management and workers of 
Amalgamation Ltd. in their eleven concerns 
including the newspaper . called “Тһе Май”, 
During the pendency of the adjudication, 
Mr. Justice Mack issued a 
Mr. Hayles, the Editor of the Mail for criticism 
„in contempt of the ‘Tribunal; to show cause why 
action should not'be-taken against him. The 
Editor of “The Mail” simply raised the issue of 
jurisdiction of the High Court Judge to hold 
him for contempt and denied that he has com- 
mitted any contempt whatsoever. The matter 
was eventually referred to the Full Bench (А.К. 
1955 Madras 1, F. B.) by the Judge himself, 
and the Madras High Court in its Full Bench, 
answered the question about jurisdiction and 
contempt, that the appointment of the High 
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rule upon. 


Court Judge as a special tribunal under the ^ 
Industrial Disputes Act did not confer on him 
any jurisdiction of the High Court and the 
proceedings before the learned Judge who 
constituted the Tribunal were not. proceedings 
of the High Court and, therefore, there was 
no contempt of a High Court Judge. The 
Judges, however, held that according to the 
Second Schedule to the Constitution the “possi- 
bility can be envisaged of a judge of the High 
Court being entrusted with functions other 
than judicial and quasi-judicial”, With all 
due respect, if the judges themselves envisage 
in this fashion, then, though there is no specific 
provision in the Constitution to that effect, a 
judge of a High Court at the word of the 
President may convert himself into a legal 
adviser for the governor, and will the judges 
then say that it was not a duty of a judicial 
nature, I wonder if we will then get a рго- ` 
nouncement like that given by Mr. Justice. 
Cardozo preventing a judge from so acting as 
a legal adviser for the governor and discharge 
non-judicial functions not incidental to his 
office. And it may be, that the same matter: 
over which they have given their opinion in 
one capacity, shall I say, in the 2nd Schedule 
(Constitution) capacity, when it reached the 
Courts and came before them for decision, 
wil they then be denying jurisdiction to hear 
them; one way of eliminating them and that 
very effectively indeed, In this way, the Judges 
themselves by their interpretation will whittle 
down the judicial power, and will help to do 
that indirectly,—making them subject to Par- 
liamentary discussion, because they are perform 
ing non-judicial duties or duties not of a judge | 
but of a judicial nature,—which they are for- 
bidden to do directly by the Constitution, 
whose purpose is to make the judges indepen- 
dent in the true sense, not even subject to 
any discussion except in a very narrow and 
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technical sense. This freedom from criticism, 
which is an adjunct of their independent 
position, will become an anomaly when- judges 
will. be performing non-judicial or nearly 
judicial duties or even duties of a so-called 
judicial nature, Then, the "Constitution will 
be reduced to a mere form of words" as 
anather great American Judge Holmes said. 


The purpose of the above discussion is 
place before {һе general public some 
picture as to the practical working of our 
Constitution, and it is difficult to resist the 
conclusion that it is being worked by men 
who talk by the thesis of a government 
under a limited constitution, where no organ 
of government is supreme but act by the 
thesis of a government where one organ of 
government is supreme and sovereign, that 
is by the philosophy of an unlimited unwritten 
constitution. There has been it affairs, a marked 
transition from a government of enumerated 
powers to a government of plenary powers. 
This is seen today in almost all fields. The 
executive has already to its credit the pre- 
ponderance of power and the legislature behaves 
as if it is supreme, probably because it is 
made the constituent body also, and there lies 
the danger of a limited type of a constitution 
which tries to maintain a balance. 


The scales have been tipped heavily on 
one side, i.e, by making the executive branch 
the preponderant part of the government 
and giving the voters! representatives аз 
distinct from people's representative оп 
the other side, the power of changing the 
fundamental or organic law of the land, in 
practice, with the same ease with which a dog's 
act can be enacted. The wisdom of providing 
for the voting  requirment of a stated 
majority has become too mechanical and in 
practice, sofar has not operated as a stumbling 
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block, thanks to the herd instinct of the 
majority party carried away by the deluding 
gospel of a socialistic welfare state, whatever 
that means.. It does not require any effort 
to notice that a growing tendency of the 
day is to minimize the inportance of the 
judiciary. Its conversion into an appendix of 
the executive by mominating active or sitting 
judges as commissioners for executive policy, 
to enquire into matters purely non-judicial 
and often. controversial and over which 
public opinion has been running high has 
already been touched upon. What is surprising 
is that some judges' also lend their aid by 
accepting such — non-judicial assignments ! 
They can easily refuse to become commi- 
ssioners of executive policy even if the 
President, presumably under powers conferred 
on him by the second schedule to the 
Constitution, has asked them to perform 
non-judicial duties. Uptill now it appears, 
that it has hardly been considered from the 
stand point of judicial independence, and it has 
never been pointed out that no act, not 
even under the second schedule to the Consti- 
tution unless it was purely and strictly judicial 
can hardly be performed by sitting and 
active judges. It may be interesting to note 
the reaction of Justice Brandies of the United 
States Supreme Court when he was requested 
to act as Commissioner and declined the 
offer made by the President of the United 
States, in his letter to President Wilson from 
which we quote: “I appreciate the oppor- 
tunity for high service which membership in 
the Mexican Commission would present but 
upon consultation with the Chief Justice, 
I find that the state of business of the 
Supreme Court at the present time to be such 
that it is my duty not to undertake this 
important additional work.” Mason, — 
Brandies, a freeman's life. Рр. 512. It may 
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also be interesting to. note that Justich Cardozo 
became a colleague of Justices Brandies and 
Holmes in the U-S. Supreme Court., We have 
already quoted from the opinion of Justice 
Cardozo about non-judicial work by judges 
in Scudder уз. Connolly, while he was Chief 
Justice of New York State’s Highest Court — 
the New York Court of Appeal. We have 
now mentioned the reaction of Justice Brandies, 
a colleague of Justice Cardozo, with regard to 
the same matter. of performing non judicial 
duties. As it is, our Constitution has already 
converted the judges of the Supreme Court into 
legal adyisers of the -government, ie. the 
President, and this may be used as a device to 
shut out the judges from considering the 
question in its constitutional aspect when the 
matter reaches them -as a case or controversy, 
by taking their opinion in advance on pending 
legislation. ` Probably this tendency is apparent 
in Canada wheré the Supreme Court judges 
also have the function of giving advisory 
opinion to government. That this saps the 
independence and impartiality of the judges 
was the observation of the Privy Council in 
Re judiciary and Navigation Act, 1957 А.С. 
288, 316. 


In this context we must not overlook 
another tendency, regarding the judiciary i.e. 
to discuss the judges in Parliament when no 
question of their impeachment for misconduct 
is concerned and this too in total disregard pro- 
bably of the business rules of Parliament apart 
from the fact that it may be in direct opposi-. 
tion to the provisions of the Constitution. So 
long we have been trying to bring home to the 
reader, how the independence of the judiciary is 
undermined in the working of the government, 
both by the executive as well diminished by 
some judges who are willing to act as Commis- 
зіопегѕ of the executive while drawing their 
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salaries as judges. The legislative onslaught on 
the judiciary by denying or minimizing its im- 
portance, is no less a danger to the stability 
of the Constitution or the government. 


Another tendency which appears to elude 
any notice, is the multiplication of adminis- 
trative boards, and clothing them with actual 
Judicial powers, in order to minimize the im- 
portance of the judiciary. These boards are 
being clothed with the powers of administrative 
imprisonments, fines, forfeiture of goods, and 
holding men in contempt. They have become 
a daily feature in the government of the 
country. The regular magistracy after 10 years 
of experience can only fine up to Rs. 1,000/- 
but an administrative officer can levy, under 
certain acts, staggering fines to the tune of 55 
lakhs of Rupees. Executive fines, imprison- 
ments, fines, forfeiture of goods and holding . 
for contempt, are all influenced by British 
nations, .where Parliameut being supreme, 
delegation of such powers to any executive 
authority by it cannot be challenged in any 
courts of law which can never hold such acts 
ultra vires. But such slavish or even selective, 
imitation of British practice is not in confor- 
mity with the spirit of the Indian Constitution 
or the principles advanced by it, whatever else 
the executive can do under the Constitution,— 
and it can do many things beyond its proper 
and accustomed sphere, like legislating, par- 
doning offenders, but it cannot exercise judi- 
cial power. I do not mean by judicial power 
what is ordinarily. meant by “‘acting judicially” 
like giving notice, hearing and becoming fair 
before anyone is condemned, but by judicial 
power I mean. actually administering the 
remedy, and to imprison, to fine, to forfeit 
goods, to hold men in contempt: of authority 
are all, the administration of the remedy. The 
Constitution by declaring that the executive 


UNIVERSITY LAW JOURNAL 


“ 


power is vested in the President and the, 


Governor and theif subordinates, has excluded 
them from exercising any other power, unless 
such power is granted specifically by the 
Constitution as an exemption to the grant of 
executive power, as in:the case of making of 
Ordinancé and the’ pardoning power, the 
former a legislative power, the latter a judicial 
one. | : 


~ 


Then there is the picture of multiplication 
of laws, of doubtful by which the mounting 
scale of corruption, it appears, has not utility 
diminished. More the laws, more the chances_ 
for corrupt officials to make unjustified gains. 
Law is useles, unless it is established in the 
hearts of men. By the mere making of laws 
men could hardly be made good. There is a 
difference between making a law and establish- 
ing it, and a law is not established as soon as 
it is made. Unless a citizen ‘believes that a 
particular law is good for him that law can 
hardly, be established. Another pernicious 
tendency is the length and rigidity of some of 
these laws. More rigid the law.is, the greater 
the need for amendment and inordinate length 
is due to the desire to provide for all contingen- 
cies—best, an impossible task.  Inordinate 
length ofa statute, moreover, will prevent men 
to read it; its very length will generate an 
abhorrence for it. If a businessman has to do 
business after reading all those hundreds of 
sections of the Indian Companies Act and 
comprehend them, then he will. have to make 
a business of reading and give up doing any 
business at all. I can almost visualise that 
admirable but useless type of a draftsman who 
will put everything. in a statute from sealing 


“wax to shoe laces. He wants to provide for all 


contingencies and demands the impossible and 
in the end he -succeeds in helping to create 
more corruption and more evasion of the law. 
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We have mentioned «already how amend- 
ments to the Constitution are multiplied by 
political formula making. The Constitution, 
it is regrettable to notice, is regarded in some 
quarters as the depository of particular pet 
political theories of some political parties in 
India. The Constitution should without doubt 
express the popular will; yet it should stand 
for stablity. But what we need above all is 
some protection agalnst the constant assaults 
on our peace by cranks, theorists, altruists and 
all other ‘ists’ including that very important 
person,—the Himself-ist. The Constitution 
should at all times show the “sobering effects 
of responsibility’, and not the antics of theore- 
tical radicalism. Those who have studied the 
tendency of parliamentary type of government 
during the last fifty years might have noticed 
that with the extension of suffrage, has grown 


‚Ше clamour for more executive independence, 


Parliamentary government tends to become 
intensely radical under universal suffrage and 
probably will remain so until the character of 
the masses becomes so perfect as to make the 
form of government very nearly a matter of 
indifference. But the worst tendency is to 
regard the Constitution as a vehicle for 
enforcing the pet theory of a political party 
and no wonder for this pet theory of so called 
welfare state of the socialistic flavour that so 
many amendments of the Constitution have to 
be made. In practice, socialistic welfare only 
ends in state trading at a profit, but not as a 
service. This state trading which is invariably 
a monopoly trading in practice undermines the 
doctrine of equality and ends in wholesale 
confiscation not only of goods but of means of 
livelihood of thousands of people. Socialistic 
welfare state merely substitutes Collective greed 
for private greed. As long as the profit motive 
furks behind any scheme of any state whether 
it professes to be socialistic or not, and which 
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state did not, there can be no welfare state. 
State trading is a reversion to the East India 
Company type of government which traded and 
made profits and ruled as well. That to convert 
the Constitution into or look upon it as a 
depository of or means to advance, the pet 
theory of parties is a prominent tendency of the 
day can be seen from the following quotation 
from the statement and objects and reasons for 
introducing the amendment to the Constitution 
called the Constitution Amendment Act 1963, 
of the 14th year of the Republic. “Іп keeping 
‘with the policy accepted by parliament of 
creating a socialistic pattern of society in the 
country, it seems necessary that while inter- 
preting the laws the courts also ought to be 
guided by the principles set out in Part IV. of 
the Constitution". Gazette “of India Extra- 
ordinary, May 3, 1963, Part II sec. 2, 1963. 


Directive Principles are framed as promise 
of future action and lack the mandatory quality 
and definiteness which would indicate an intent 
to create justiciable rights in private persons. 
And now the courts, in view of the pending 
amendment of article 37, have to interpret the 
laws not according to acts, but according to 
mere promise. 


Shall the judges in future apply article 38 
which enjoins the securing and promoting of a 
Social order in which justice, social, economic 
and political shall inform all institutions of 
social life. Will they ever agree as to the 
meaning of social justice and what is social 
justice. Will they say that it is economic 

' justice that the state shall make profit by a 
monopoly trade by confiscating the livelihood 
of thousands of people, or will they say it is 
securing social justice by confiscating Zamin- 
daris, Life Insurance Companies, and gold and 
throwing millions of goldsmiths out of employ- 
ment? Is it political justice ? This directive 
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principle of state policy has come to roost in 
the Indian Constitution from Ireland, where 
however the judges had their bands-full in 
considering the nature of social justice. “The 
application of the phrase social justice would 
seem to be more a guide than a: positive law .. 
Upon this question there is no. rule of law to 
guide the court. It is a question entirely of 
practical political science and of the theory of 
the government, a question if it were to be deci- 
ded by the court would be determined not by 
any principle of law but would depend upon 
the individual view of each particular judge or 
body of judges, on the theory of government and 
their knowledge of political science. It seems 
to me to be a vague phrase, a kind of shiboleth, 
the ‘meaning and application of which has 
changed and will continue to change from one 
generation to another. These remarks apply 
with more force to the submission that the laws 
passed must be consistent with social justice, 
assuming that the use of that pharse has to 
apply to legislation. I cannot define that 
phrase as a matter of law. It cannot be the old 
standard of “greatest good of the greatest 
number," for at the present day it may be consi- 
dered proper that the claim of a minority be 
made paramount on some topic, As to 
meaning of social justice opinion will differ 
even more accutely than on the question of 
good government,..... I cannot conceive social 
justice as being a constant quality either with 
individuals or in different states. What is 
social justice in one state may be the negation 
of what is considered social justice in another 
state. In a court of law it seems to be a 
nebulous phrase involving no question of law 
for the courts but questions of ethics, morals, 
economics and'socialogy, which are, in my^ 
opinion, beyond the determination of a court 
of law but which may be in their various 
aspects within the consideration of oierachtas 
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as representing the people when framing the 
law ..... The phrases seem to be in the nature 
of political, economic or social tags used in the 
common language with different meanings 
by different people and devoid of any legal 
connotation whatever...... It seems -to me 
difficult if not impossible for any court of law 
to give any analytical definition of the words.” 
Pig Marketing Board vs. Donnelly Dublin 
Ltd., 1939, Irish Rep. 418. Let us heed the 


words of Justic Holms of the United States ^ 


who in Lochner vs. U.S. 198 U.S. 400, stated 
“A Constitution is not intended to embody any 
particular economic theory whether. of pater- 
nalism and the organic relation of the Citizen 
to the State or lai-sez faire. П is made for 
people of foundamentally differing views." 


We have seen how the executive in its craze 
for additional powers have combined functions 
not properly belonging to the executive 
department. We have seen how the legislature 
has passed legislative judgements by appro- 
priating judicial functions. We have seen how 
judges have acted as Governors and Commi- 
ssioners of executive policy, how the executive 
officers by the exércise of the powers of 
imprisonment, ` fines, forfeiture - of ' goods, 
punishing for Contempt of their authority have 
encroached upon judicial functions, have 
become more powerful than ever, how the 
legislature has discussed judges in flagrant 
contradiction of the Constitution when а judge 


was not being impeached, thereby undermining - 


the philosophy behirid the independence of the 
jüdiciary ; we have also seen that by an annual 
procession of amendments, the Constituent or 
fundamental .law-changing power has been 
abused and it has given the nation a bad name 
of a volatile Community, -and certainly amend- 
ments have not been approached with a solemn 
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sense of self restraint certainly not on the 
most compelling ground, but to make the 
people apprehensive of Constitutional instabi- 


` lity. We have seen how surface judgements 


have supported the power of amending the 
fundamental rights, thereby supporting the 
claim for and at giving a new definiuon of 
fundamental rights, i.e. something which mean 
only those rights considered fundamental, by 
the party in power. 


Each time an executive officer is clothed 
with real judicial power of administering the 
remedy, as distinct from merely acting fairly, 
and the legislature become judges, by travelling 
beyond time and declares what the law was 
during the time of a previous legislature, or 
judges become Governors or Commissioners 
of the Executive Policy while acting as judges, 
while their salaries are charged on the consoli- 
dated fund, the rule of law is put into peril. 
And there is no effective means of checking 
tyranny, despotic or dictatorial rule than by 
the Rule of Law which does not look with 
favour upon illegimate combination of powers 
and their concentration in single hands, which 
eventually opening up the way for dictatorships, 
and if it is a party dictatorship, then it converts 
the dictatorship into an elective tyranny, or a 
dictatorship via majority vote. In India we 
are accustomed to witness our rivers mixing 
but never co-mingling their waters the blue 
Jamuna remaining blue even if it mixes with 
the Ganges. .That ought to be an eye opener 
for all who believe in the Rule of Law which 
to-day is in great peril. That is how the 
Constitution appears to have been worked 
since its inauguration 13 years ago, From high 
sounding promises it has degenerated into a 
management ‘executive run by cliches and 
shiboleths. 

To be Continued. 
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Socialistic Legislations and the 


‘The emergence of the national socialist 
state armed with ever-increasing powers, and 
charged with ever-expanding functions, consti- 
tutes a notable development in the affairs of 
man. Man has always progressed by asking 
for the impossible ; the spirit in him seeks to 
expand far beyond the horizon, but the flesh 
is both unable and unwilling to respond to 
this unquenchable- yearning for expansion. 
Where the individual fails, the state comes in, 
and helps him proceed towards the desired 
goal. The modern man in the fullness of his 
political wisdom has come to look upon the 
State as the ultimate reservoir of social welfare, 
"nd has fondly relied upon it as “the friend, 
philosopher, and guide" in all affairs in which 
he is interested. This increasing dependence 
on the part of man upon the national state 
connotes а corresponding'expansion of powers 
and functions of the government, through 
whose agency or magistracy the state shall 
function. And this is a development which 
need not be viewed with alarm, provided the 
agent does faithfully carry out the tasks allotted 
to it by the principal. If the government 
honestly discharges the functions, and does 
not abuse the powers which society has been 
pleased to confer upon it, there is reason for 
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satisfactión, in all quarters. But that seldom 
happens; for power corrupts, and absolute 
power corrupts absolutely, mE 


However, the very idea of a Socialist society 
is rather too vague. It is not known to many 
that socialism is a hybrid concept; it connotes 
a particular type of political administration 
with a planned economic programme for execu- 
tion. It postulates certain kinds of relations 
between the government and the governed, 


‘and envisages a constitution to give precision 


to such interrelations, to ensure implementa- 
tion of the aspirations embodied in the con- 
stitution itself. Usually, the idea of socialism 
is associated with those days when Marx lived 
and flourished, although it has a much remoter 
antiquity with a variety of its colour and 
content. Socialism, of course, is not com- 
munism, although the two are very frequently 
confused to mean the same thing. In socia- 
lism there is the universal recognition of the 
need for the all-powerful state, which just 
withers “away in the communist society. The 
state is viewed only as a temporary expedient 
to make possible the advent of the communist 
society, where a kind of enlightened anarchy 
is supposed to prevail, in which the relations 
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among mankind do not require to be regulated 
by any outside agency to conform to a 
particular pattern, but people living in the 
nursery of a socialist state develop over the 
years a kind of instinctive’ recoil from evil, 
and pass a kind of self-denying ordinance 
against themselves, gladly foregoing pleasures 
enjoyed at the expense of others in society. In 
' such a state of society the state itself seems a 
superfluity, something obsolete ; it goes down 
under the impact of social forces released by 
its own administration. The state is thus seen 
just to wither away, not elbowed out by 
extraneous forces, but simply put out by its 
own inner strength. This indeed is commu- 
nism which is admittedly an idealist dream, 
almosta Utopia. But as Professor Laski had 
optimistically remarked, “the Utopia of 
today may be the reality of its successor.” 
The predecessor of a communist society must 
in all conscience be a full-fledged’ socialist 
state, which, be it noted, is the child of a 
revolution, and can never be brought into 
being either by resolutions or by any kind of 
fool-proof or knave-proof legislation and/or 
administration which contemporary thinking 
can hardly comprehend or contrive, far less 
execute in the larger interest of the nation. 
Yet, strangely enough, people’s preference for 
a socialist society is unmistakable. Socialism 
attracts, not only because of the grand 
promises it holds out for the common шап; it 
has paradoxically enough come to be regarded 
as the last refuge of the decaying capitalist 
order. For socialism implies the ownership 
of the means of production by the society as 
a whole. And nationalization is the process 
by which the change-over takes place by 
liquidating ruthlessly all individual owner- 
ship, and substituting for it the ownership by 
the state, which means, in effect, by the 
government or governments in succession. 
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. people, and by the people. 


This government claims to be representative 
of the people, which in fact it is not. Govern- 
ment of a country, is almost everywhere 
manned by the upper ten among the people. 
And АҒ these upper ten turn out to be good 
men honestly discharging, their functions, they 
can give you an aristocracy at its best; if, 
on the other hand, these ruling people turn 
out to be a vicious clique, the people will 
have the bitter taste of what may be termed 
oligarchy at its worst. In either event it is not 
democracy, even though apparently the ruling 
junta had been elected to power by popular 
votes. Anybody who has seen through the 
farce of an election, particularly in a country 
with multiplicity of parties, will not take long 
to be convinced that democracy is sheer 
hypocrisy. And the universal adult suffrage 
does the trick without provoking a protest 
from any quarters. Where political conscious- 
ness is absent in the masses, granting of 
universal franchise constitutes a fraud on 
democracy, which ideally commands respect, 
being a government of the people, for the 
And a constitution 
which provides no system of recall is a charter 
which seems oftentimes to countenance 
legislative robbery and massacre of the inno- 
cent in a planned manner for a term of 5 
years or its multiples until replaced by another 
set of people not necessarily superior to their 
predecessors in office. 


In theory, socialism is surely an immaculate 
social doctrine, but when it comes to the 
question of implementation in practice, real 
difficulties arise, which seem to cast doubts 
even about its theoretical perfection as a tool 
of social reform. Indeed, the divergence 
between theory and practice has become a 
real misfortune for mankind. What is theore- 
tically the best becomes unattainable in 
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practice. Socialism undoubtedly is a grand 
deal in the politico-economy of a nation; but 
who will call the tune? Under the capitalist 
‘system, incentive to enterprise is to be found 
in profit motive. 
other hand, all private ownership will be 
abolished, all profit motives shall go. The 
state will own the means of production 
collectively, and operate them for securing the 
maximum benefit to society. Under socialism 
all speculation will stop, all exploitation cease. 
Ideally speaking, socialism which prompts 
consciousness of kind in man is a big step 
forward to unite the people together. It 
promotes unity and concord іп place*of the 
anarchy and discord that capitalism breeds 
and feeds upon. 


But coming to grips with reality, socialism 
fails because the: government through which 
it proposes to work its programme to fruition 
fails. And that is because the government 
in all countries wedded to socialism is not 
necessarily a people's government, but is 
nonetheless all-powerful. This is dangerous. 
Like an unscrupulous priest urging more and 
more offerings to the Lord, the government of 
a socialist, country must demand more and 
more taxes from the people with the ultimate 
object of nationalizing all private interests, 
which actually means perfect bureaucratic 
control of -all social functions. Is this 
socialism ? One wonders in disgust. In fact, 
this is government by bureaucracy headed by 
the Ministers, who are the professional amateurs 
in this game of exploitation in the name of 
democracy. If knowledge is power, the bureau- 
crats undoubtedly get the upper hand, and rule 
in the name of the Ministers who are supposed 
to rule in the name of the people, who again 
are supposed to be the masters of their own 
destiny, deriving much comfort in the thought 
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In a socialist state, on the. 


that. theirs is a democracy, à government of the 
people, for the people, by the people them- 
selves. Obviously, therefore, in such a so- 
called socialist state all the powers and all the 
fruits which nationalization of private capital 
ensures are enjoyed by the ruling party with 
small mercies thrown in here and there for the 
great. body of the common people who live on 
sufferance.of the powers that be. 


Thé Lord whom the priests adore does 
not eat ; all that goes in His name goes to 
swell the coffers of the priests. So also is 
the case with the socialist state, which owns 
all social wealth ; but in fact it is the govern- 
ment that manages the whole show, that 
enjoys the lion's share of all the fruits, all the 
offerings to the state, sharing the same with 
the leading members of the ruling party with 
some sops to the Opposition for obvious 
purposes, Therefore, it pays to become a 
socialist. - When under the impact of nationali- 
zation one loses one's property, the only way 
to redeem all such lost wealth is to become a 
member of the government which has nationa- 
lized the wealth of the nation. This is the 
royal road to success in life. If you have 
lost your all, never mind ; go ahead, and try to 
seize political power. Once you become one 
ofthe rulers, you can recapture thousand-fold 
the little you lost in the process. It is socialist 
politics which decides the kind of food one 
shall eat, the raiments one shall wear, the kind 
of education one's children shall receive. The 
common people will have nothing to think 
about; all thinking will be done by the few 
supermen in the socialist cabinet ; the common 
man will simply keep on feeling and willing. 


All that need emphasizing in this context is 
that. the slogan of ‘All Powers to the State’ 
suffers from certain practical limitations as to 
its effectiveness in curing social maladies. For 
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while under socialism powers tend to concén- 
trate, functions tend to spread over the terri- 
tories, and as such cannot be efficiently dis- 
charged from one particular centre. Now, those 
who wield power are not willing to share these 
with others, in the remote district or village 
level, who are charged with functions only. 
As such, such miserly distribution- of powers, 
ifany, breeds both reluctance and incapacity 
in those saddled with responsibilities for effi- 


cient discharge of duties. А socialistic pattern ` 


of society can never blossom into being unless 
it is accompanied with decentralization of 
powers. Mere multiplication of territorial 
centres of authority with no corresponding 
devolution of power has no contribution to 
offer to the types of problems we seek to solve, 
The growth of cabinet dictatorship, or tobe 
more precise, the emergence of one-man rule 
under the cloak of parliamentary democracy 
stands in the way. The threat of resignation 
by the leader muzzles the members of the 
cabinet, which may cost the non-dittoing 
member his hard-earned ministerial portfolio ; 
the threat of dissolution of the House similarly 
reduces legislators to monentity in public affairs. 
It also serves to silence all criticism from the 
majority party members. So in parliamentary 
types of government power is enjoyed by one, 
or at most by a few in the Executive, while 
with the ever-increasing functions, the govern- 
ment has to seek vainly the cooperation of all 
and sundry in and outside the charmed circle 
for their efficient discharge. Is this democracy ? 
Or is it a new Despotism, as an eminent 
English writer has described it ? . 


Many will cite the example of Soviet Russia, 
and conclude that the picture above has been 
largely overdrawn. While every one is entitled 
to his own opinion, the comparison with the 
Soviet people seems quiet irrelevant. The 
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Soviets have given the world a new civilization, 
anew conception of value, a new perspective 
which holds enormous prospects for the masses. 
There is no denying the fact that Soviet 
prosperity of modern times is not based upon 
the economy of exploitation.’ 


The Soviet people deservedly score a moral 
victory here. Their achievements are by no 
means small, compared with the biggest western 
powers’, who achieved by centuries of exploita- 
tion what the Soviet people did in course of 
forty years, and that by expropriating the 
expropriators only. But just remember the 
cost, and you will be appalled by it. The 
Soviets have achieved tremendous results, but 
they had to pay the price in terms of a 
revolution. Counted in terms of blood, toil 
and tears, the price paid was staggering indeed. 
And socialism was a success in the Soviet land. 
They had to purify themselves through a blood- 
bath, had to exterminate all anti-social objec- 
tive conditions before they could hope for 
success of the experiment. Their leaders, free 
from all corrupting objective factors, could 
devote themselves to the gigantic task of nation- 
building, without any promptings of individual 
self-interest. The revolution on the Russian 
soil must have extinguished in the people all 
anti-social motives; and the anti-social elements 
who could corrupt politicions into evil doings 
were, ex-hypothesi consigned to the flames lit 
up by the revolution, and-consumed by it. So 
these leaders, free from any induced instinct to 
go corrupt, had a congenial environment to 
work in. Power could not corrupt them, be- 
cause, if not for anything else, they had no 
opportunity to go corrupt. There were none 
to bribe them into corruption. This cannot be 
said of countries or people who had not had 
any revolution to go through, yet striving hard 
to found a socialist society on their lands. In 
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Soviet Russia while socialism succeeded fairly 
well, democracy failed ; in the latter-while there 
is. just a flare of democracy hardly worth the 
“name, socialism is also destined to fail for. their 
divided loyalty both to democracy and socia- 
lism, which albeit a grand combination, are 
difficult in the extreme to co-exist and thrive in 
co-operation. 


The foregoing analysis warrants the inevit- 
able conclusion that if we want socialism, we 
must be prepared to pay the price in terms of a 
revolution. Evolutionary socialism of the 
Fabian type is to my mind a contradiction in 


terms, at best a grandly conceived pious dogma. 


never to be translated in real terms in real life. 
Socialism without revolution will in effect 
mean governmental capitalism, which in its 
turn means capitalism under the cloak of 
democracy. And in place of the competitive 
or monopolistic economy as obtains under 
private capitalism, such socialism will mean 
exploitation of the people by a handful of 
party men who plead people's support for 
this nefarious, game. So long as objective 
conditions are allowed to persist undisturbed, 
so long as the corruptors are around, honesty 
in public affairs is unthinkable’ And, in'such a 
context, politics will spoil every other pursuit 
of life. Men will’ be judged not оп” their 
merits, but according to the party they belong 
to; measures will be viewed not on their 
merits, but' according to Ал quarter they 
proceed from. ' - 


Another point needs emphasizing in this 
Context. Socialism - needs planning. “And 
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planning cannot be successful in а parliamen- 
tary. form of government. For, planning 
requires a continuity of policy. for its success, 
which parliamentary, democracy cannot ensure, 
If elections are to be free and fair, planning 
will mean counting without the host, and 
hence meaningless. If election is to be a 
farce, planning may be a success, but that 
means the end of democracy, · And since 
planning is essential for ensuring full em- 
ployment in .the economy, for securifig 
the optimum utilization of the community’s 
resources, parliamentary democracy shall go, 
unless it is allowed to continue under cabinet 
dictatorship or more precisely, and perhaps 
more controversially, under one-man rule, 
And itis for the people to choose between the 
kind of dictatorship under ‘parliamentary form 
of. government, or the one which thrives in the 
communist countries. If you seek a cure, 
you must submit to the Surgeon's knife; 
if you want cosmos, you must invite a chaos, 
which signalizes the birth-pangs of а new 
social order. By revolution, however, I do not 
mean an exclusively bloody one; revolution 
in my concept means and includes also an 
abrupt departure from established ways of life 
and thinking. That indeed is the kind of 
price that progress demands, and that may 
well include concerted efforts for reinstatement 
of God in the affairs of man.  In-deed, 
Socialistic legislations alone unaccompanied 
by revolutionary changes either within or with- 
out with never secure admittance to the Socia- 
list order that we seek and strive for. 
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Political aspects 


HE long and protracted history of the 

Hindu law on inter-caste marriage is pre- 
eminently political. Indeed caste system had 
not been. established in the early Vedic period 
but there was yet a natural ‘division of castés 
in that early society. The society was sharply 
divided into the victorious -Aryans and. the 
vanquished Sudras or the black non-Aryans (a). 
These Aryans were engaged. in inter-tribal 
warfare. So increase of tribal population and 
maintenance of friendly and peaceful relations 
with the powerful Sudra tribes were the pres- 
sing problems of the society.. These were 
sought to be solved by entering into matri- 
monial alliances with Sudra women,and making 
such marriages valid in law (b). In. the ‘late 
Vedic period complications of life increased 
due. to further penetration of the Aryans from 
the Punjab to, the east. To resist sudden 
incursion or to ‘crush rebellions of the abori- 
gines the petty tribal princes had an idea of 
winning the battles through | faithful and exact 
performance of different, "social . duties Бу 
different groups (с). It became the political 
ideal that each. class, each caste, each indivi- 
dual should follow the profession | prescribed 


of Intercaste Marriage 
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for it by birth and destiny. This became the 
general rule upon which the whole ancient 
Hindu social fabric was then made to rest. 
«са са Ф955: АБ 790% Я: |—Let every 
individual as well as group do the best in the 
profession in which his or its lot is cast” and 
the result would be order, harmony, organiza- 
tion in society (d). Its outcome was the full- 
grown caste system with its associate idea of 
superiority among different castes. The need 
of increasing population and maintaining 
harmony among all social groups was, however, 
the samé as it was in the early Vedic period. 
So, even in the late Vedic period inter-caste 
marriages ‘were continued to be regarded as 
valid in law. Vedic literature cites instances 
of such inter-caste marriage (e). 

The steady process of amalgamation 
through inter-caste marriage primarily on poli- 
tical considerations was accentuated during the 
ascendancy of the Sudra kingdoms of Magadha 
from, ‘seventh century B.C. to the third quarter 
of. thé second century B. C. And during the 
political supremacy of the non-Brahmins under 
tutelage of the Mauryas, the greatest of 
the Sudra kings of Magadha, Buddhism made 


(a) Cambridge History of India (First шап Reprint—1955), Vol. Т, Р. 79. 


(b) 


Cambridge History of India (First Indian Reprint—195 5), Vol I, P. Th 


(c) Pp. 23-26, Economic History of'Ancient India by S. К. Das. X ;". 


(d) 
(е) Chha-ndogya Upanishad, IV, 2. 
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inter-caste marriage very common by bringing 
in understanding that all men are equal irres- 
pective of caste and creed. 


Since the fall of the Mauryas and the date 
of gradual rise of-the Hindu Brahmin king- 
doms of the Sungas, the Kanvas, the Satava- 
hanas and the Guptas political influence of and 
the domination by the. Brahmins over men in 
society increased. By that time population had 
increased enormously and inter-caste marriage 
was no longer a political necessity. Any further 
license to go through inter-caste marriage 
then came to produce more danger and political 
evil for the ruling Brahmin caste. Through such 
marriages the Sudras were ‘coming more and 
more in the sphere of politics and administra- 
tion. What was then a pressing political neces- 
sity. was the annihilation of amalgamation 
through marriage and the rigid application 
of casteism in- every sphere of life. Naturally, 
in the period of Dharmasastras, the Hindu 
jurists emphatically gave legal opinion that it 
was “Purba Kalpa. or the best procedure to 
marry in one’s own caste, But haying regard 
to the prevailing, practice in society they also 
legally recognised some ‘Anu Kalpa” or less 
advisable course of marriage. They laid down 
that a man of a superior caste might validly 
marry one woman of an inferior caste (f). 
They laid down nothing directly on the reverse 
case which was commonly termed *Protiloma 
‘marriage’. -But the very term indicates that 
such marriages were against natural order and 
as such they were not legally valid. . Again, 
the provisions, for severe punishment for & man 
having sexual union with a woman of higher 
Varna also indicate that’ such marriages were 
void by implication of law (р). - 


lo 0d 


. The drive of the ancient Hindu jurists 
against inter-caste Marriage was highly success- 
ful in reforming the inclination of the people 
in selecting parties to conjugal wedlock. The 
discouragement given to such marriages made 
inter-caste marriage rare from the 10th century 
A.D. Though rare, Anuloma marriages some- 
times happened at least up to the 12th century 
A.D. So the early commentators had to recog- 
nise the legal validity of such marriages, 
But they laid down some stringent rules on 
inferior status for the wives and. sons of such 
marriages. That this was definitely the law ` 
during the period. of early commentators is 
fully clear from the two treatises of the Mitak- 
shara and the Dayabhaga (h) This was a 
period of grave unrest and political insecurity. 
Hindu India was then facing a challenge of 
domination by the Mahomedans from outside. 
Hence, for political security caste system must . 
be rigorously enforced and people- must be 
taught anew the necessity and utility of follow- 
ing their respective profession in fighting 
national crisis.. The more rigidity of the rules 
on inter-caste marriage as laid down by the 
early commentators is explicable only: in the 
light of these political exigencies of the time. 


The period of late commentators coincides 
with an almost complete subjugation of Hindu 
India under the -Mahomedans. With the 
advent of the Muslims the influence of the 
Kshatriyas. апд their rivalry ' -with the 
Brahmins was goné. With this elimination of 
Kshatriya influence the authority and personal 
influence of the -Brahmins immensely increased 
among the "Hindu masses. This led: to even 
more restrictions of caste rules and a wider 
caste "cds marriage, diet and other 


(f) Manu, III, 13- 19; ; Yajn., I, sé- 57; узш, XXIV, ів; Nar. "ХП, 4-6, А 1007 


(8) Manu, X, 24, 29- 31, 67; Yajn,T,93-95] ^ ' . 


(b Mit, I, 8; ; Dayabhaga, IX, XI, 2, 9. 
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spheres of life. Inter-caste marriages were 
unmistakably held void in law and they 
became obsolete. That this was the law 
of the time is clearly corroborated by the com- 
mentaries of Raghunandana and Kamalakara, 
the two Hindu commentators of the 16th and 
early 17th century A.D, These two commen- 
tators prohibited such marriages upon the 
authority of some passages in the minor 
Puranas, enumerating practices that should be 
avoided in the Kali age (i). 


In the British Indian period the Hindu 
law was developed primarily by judicial 
decisions and partly by legislation. In this 
period all the energies of the foreign rulers 
and politicians were spent on creating dis- 
unity and hatred among different sections of 
the Indians. Caste system which once brought 
in immense benefit to the people now came 
to produce evils of the gravest kind. It 
accentuated disunity, hindered the formation 
of a common national sentiment and made 
prospects of independence remote. The 
English rulers made many reforms for which 
the Indians are no doubt indebted to them. 
But in the sphere of casteism they adopted a 
somewhat negative approach, for that was 
to serve their political interest best. The 
decisions of the courts were also not very 
encouraging. In this period some High Courts 
held inter-caste marriage invalid without 
making any distinction between Anuloma and 
Pratiloma marriage. Others made such a 
distinction and held that Anuloma marriages 





were valid. As a result of all these decisions 
Pratiloma marriages became invalid through- 
out India and Anuloma marriages became 
valid only in some parts of India. But even 
in these areas Anuloma marriages received 
censures of the gravest nature from the court. 
The court held that Anuloma marriages were 
valid but the offsprings of such marriages 
were not entitled to the same share on suc- 
cession as a son born out of marriage within 
the same caste was entitled to get (j). The 
court thus revived the old doctrine of inferior 
wives and secondary sons which had long 
since been abolished. 


The modern period of Hindu law is 
characteristic of the spirit and sentiment of 
the people. The people of free and pro- 
gressive India are conscious of the evils of 
prohibition against inter-caste marriage. Since 
the date of independence the politicians, the 
legislators and the general public are constant- 
ly realising the necessity for national integra- 
tion. The bar against inter-caste marriage 


. came to be regarded as outdated and harmful 


to such national integration. The result were 
the legislations of 1949 and 1955 to do away 
with the bar against inter-caste marriage (k). 
The Hindus, the Sikhs, the Buddhists and the 
Jains and their different castes, sub-castes and 
sects are now free-to contract a valid marriage 
as between themselves. Thus the law on 
inter-caste marriage in its present form is 
nothing but an upshot of a long struggle 
against political prejudices. 


(i) Raghunandana's Uddvahatatva, П, 62; Kamalakara's Nirnayasindhu, 275. 


G) Natha v. Mehta Chotalal (1931) 55 Bom., I. 


(к) The Hindu Marriage Validity'Act, 1949 ; The Hindu Marriage Act, 1955. 
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Introduction . 


The other day, the present writer happened 
to read a book, ‘Data on Caste: Orissa’, 
published by the Anthropological Survey of 
India, and was startled to note that most of 
the caste constitutions presented in the book 
contain penal provisions, the most important 
one which attracted our attention being ex- 
communication. Adultery, fornication, mesalli- 
ance etc. are some of the offences for which 
the punishment of excommunication is meted 
out. Even for filing suits in Civil Courts for 
vindication of one's civil rights have been 
punished with excommunication which -means 
that the laws of castes are paramount. Such 
a heinous practice should not ро unnoticed: by 
the students of law even after the commence- 
ment of the Constitution of India. 


Weshall try to present in this essay the 
meaning of excommunication that has been 
given by the Legislature, the reasons for the 
exclusion of the jurisdiction of the Civil courts 
in caste questions, the tortious nature of ex- 
communication, and the constitutional validity 
of the same: In the first instance we shall turn 
our attention to the general view of the courts 
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f Validity of Excommunication — 


A judicial View 
P. THANKAPPAN NAR, (2nd year) 


in respect of caste questions, Our arguments 
are based mainly on the decisions of the 
Bombay High Court. 


п 


Civil Courts and caste question 


The policy of the British imperialists was 
divide and rule. The perpetuation of .the caste 
system was an effective means to this end. The 
British Indian courts have been debarred from 
entertaining suits in the nature of caste ques- 
tions, and the caste system is in its full -vigour 
even now. Instead of causing its disintegra- 
tion, the perpetuation of such a monstrous 
institution, which has outlived its "utility, pre- 
sents a serious bottleneck to the cultural and 
emotional integration of India into an integra- 
ted whole. 


Sir T. Strange’s view 


The proper and indispensable limits of the 
cognizance of religious and caste questions by 
a secular court are indicated by Sir T. Strange. 
He states— 


“A British court exercising ever the most 
delicate caution is not to meddle with 
matters of religion, but, and in so far as 
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it happens to be inseparable for the 
question of right, upon which alone, as 
it concerns property, or the civil duties 
of life, is its proper function to ad- 
“judicate.”! 


Bombay Regulation II of 1827 


The Regulation II of Bombay, 1827, and 
similar regulations in other Provinces, practi- 
caly debarred the courts from entertaining 
suits on caste questions. Section 9 of the Civil 
Procedure Code also debars the courts from 
entertaining purely caste suits. The practice 
of excommunication is not a purely caste ques- 
tion, as civil rights are at stake, and we shall 
briefly examine Section 21 of Regulation II of 
Bombay which remained unrepealed till 1920 
and its import. It reads as follows :? | 


“Тле Jurisdiction of the Civil Court shall 
extend to the cognizance of all original 
suits and complaints between natives and 
others not British-born subjects respecting 
the right to moveable and immoveable 
property, rents. government revenues, 
debts, contracts, marriage, succession, 
damages for injuries and generally of all 
suits and complaints of a civil nature. ;% it 
being understood that no interference on 
the part of the court in caste questions is 
hereby warranted, beyond the admission 
and trial of-any suit instituted for the 
- recovery of damage on account of the 
alleged injury to the caste and character 
of the plaintiff, arising from some alleged 
act or unjustifiable conduct of the other 
шүү M : А 


А word of explanation is necessary here 
before we go in for what is a caste question. 
What the Regulation П of Bombay prohibited 
was non-cognizance, of purely caste offences, 
and when the suit was in the nature of a civil 
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` wrong, though incidentally it involves a caste 
question, the court had the power to entertain 
such suits. “The wording of the Section gave 
the courts general jurisdiction over all suits 
and complaints of a civil nature. The wording 
of the proviso has given rise to many questions 
of delicate nature and fine distinctions have 
been drawn as to what are and what are not 
caste questions, and what does and what does 
not amount to an interference in such matters 
within the meaning of the Section’’.® * 


Section 21 of Regulation II of Bombay was 
the last straw of the protogonists of caste to 
question the authority of the court jn respect 
of suits in the nature of caste questions, not to 
speak-of the validity of excommunication, The 
Bombay High Court could not be whittled 
down by such illogical deductions. It has 

“steadily maintained that the “Section does not 
say that a Civil Court is not to take cognizance 
of any case in which a question of a caste rule 
or of membership of a caste may be raised by 
way of answer to a claim for property or on 
a breach of contract, What it says is that ‘no 
interference on the part of the court in caste 
question is hereby warranted’ in the large class 


- of cases immediately before specified as sub- 


jects of cognizance, and in which question of 
case law must incidentally arise from time to 
time. The words too, are followed by the 
exception ‘beyond the admission and trial of 
any suit instituted for the recovery of damages 
on account of an alleged injury to the caste 
and character of the plaintiff arising from some 
illegal act or unjustifiable conduct of the other 
party’. Hence it is plain that the civil courts 
may discuss and deal even with a caste question 
where the membership and character of a mem- 
ber have been unjustly injured. · То take 
evidence of the customary law of a caste, to 
recognize.the law and the vote of a majority as 
given effect to by the law, is not to interfere in 
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caste questions ;,it is simply to recognize the 
existence of castes as corporations with civil 
rights and an autonomy suitable to the purpose 
of their existence’’,® 


The criterion 


The court has to decide, in the first instance, 
whether a case before it relates to a caste 
question or not. There must be some criterion 
by which it could reject or entertain a suit. 
The criterion which the court applied was, Is 
the taking cognizance of the suit an interference 
with the autonomy of the caste? What is the 
autonomy of the caste is at best debatable and 
students of law are advised to keep off from 
the field as anthropologists or sociologists 
may find it a rewarding intellectual exercise in 
investigating what actually constitutes the 
autonomy of the caste. The test of the court 
by which it rejected or entertained a suit must 
not go unexplained here, 


The test which ought to be applied is that 
applied by Sargeant С, J. in Murari vs Suba 
(ILB, Bom. VI, p. 725) viz, “Would the taking 
cognizance of the matter in dispute be an 
intereference with the autonomy of the caste 7% 
Will the court be deciding a ,question which 
the caste as a self-governing body is entitled 
to decide itself ? 


Autonomy of a caste means that where 
rights to property are not involved all matters 
of internal management must be left to the 
decision of the, caste. Where there is a 
question in dispute between the caste and a 
section of it, it is outside the jurisdiction of 
the court. А court will not grant a decree 
for the enforcement of a privilege granted by 
8 caste because such a privilege may be taken 
away by the caste at any time and the decree 
may be rendered nugatory. The proper tribunal 
in such cases is the caste itself, not a civil 
court. 
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Definition of Caste 


In our enthusiasm we have omitted to give 
a definition of caste. Popular definitions are 
plenty and juristic definition scanty, Caste is 
beyond definition, but it may be described as 
“a voluntary association of persons for certain 
purposes. It is open to a person to leave it. 
But every Hindu, at any rate, the majority of 
them, are born into some caste or other. 
Their status and their relation towards other 
castes are defined and fixed, by the caste to 
which they belong. Their matrimonial relation, 
their laws of inheritance and generally their 
religious and social rights and duties also are 
determined by their caste,"? 


A better definition of caste is the one 
given by Farran, J: 


“The caste is a social combination, the 
members of which are enlisted by birth, 

` not by enrolment. Its rules consist 
partly of resolutions passed from time to 
time but for the most part of usages 
handed down from generation to genera- 
tion. The caste is not a religious body, | 
though its usages, like all other Hindu 
usages, are based upon religious feelings. 
In religious matters, strictly so called, 
the members of the caste are guided by 
their religious preceptors and their spiri- 
tual head. In social matters they lay 
down their own laws".1? 


What is a caste question 


Students who are desirous of knowing the 
exact nature of a caste question are requested 
to read the A.LR. commentary on Section 9 
of the Civil'Procedure Code. We limit ourself 
to excommunication by decorticating it from 
caste questions. It is difficult, as we have 
stated already, to pronounce a judgment 
beforehand as to what constitutes a caste 
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question and what does not. Any such 
question must have to be decided upon its 
own merits, Generally a caste question means 
the one which relates to matters. which affect 
the internal autonomy of the caste and its 
social relations. ‘Claims between rival factions 
of the same caste to common caste property, 
claims to leadership of caste, claims to require 
voluntary offerings and honours and presents 
to be paid to particular members, claims to 
officiate as priests against the consent of the 
caste, claims for compulsory invitations to 
dinners etc. are some of the matters which 
affect the autonomy of the caste and its social 
relatiohs and suits in regard to them have 
been held to be barred by Section 21 of 
Regulation II of Bombay and similar enactments 
in other parts of India".1! 


Tortious nature of excommunication 


Let us turn our attention for a while to the 
realm of Tort Jurisprudence, and see if 
excommunication is liable to be impeached on 
that count. The principle that applies to 
excommunication is: Znjuria sine damno. 
Damnum means damage, in terms of loss of 
money, comfort, service, health or the like; 
it need not be wilful or malicious, for though 
it be accidental if it be tortious, an action 
will lie. Every person has an absolute right 
that his reputation is not tampered with. 
Excommunication is an act of infringement 
of his right to reputation. The caste owes a 
duty to one of its members that he is not 
- deprived of his social intercourse by lowering 
him in the estimation of his 'fellow-castemen. 
Excommunication is an injury in the legal 
sense. "Every injury imports a damage, 
though it does not cost the party one farthing, 
and it is impossible to have the contrary ; for 
damage is not merely pecuniary, but an injury 
imports a damage, when a man is thereby 
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hindered of his right"? Excommunication 
is therefore an actionable wrong. 


` It is a tortious act in wrongly excluding 
a man from proprietory rights, and that if 
the special damage alleged is not proved, the 
plaintiff is entitled to general or at any rate 
the nominal damages. ‘Malice is not an 
essential ingredient of a tort of this character 
and damages are recoverable."!? No doubt 
an individual member owes a duty to his 
fellow-casteman and the caste at large to 
protect the interest of the caste, but the caste 
also owes a duty to one of its members, not 
to injure him without legal justification. “А 
person who owes conflicting duties does not 
commit a wrong even though the result of 
what he does is to cause damage to another, 
if he can establish a legal justification or 
excuse by proving that he honestly did what 
he bona fide and reasonably believed to be 
his duty. Where a person deprives another 
of his rights and privileges as a member of 
the community and of his civil rights in the 
property upon no evidence and for an offence 
which is not a caste offence, without giving 
him notice of the charge, and without com- 
plying with the rule of procedure laid down 
by the caste, the aggrieved party is entitled to 
damages even though no malice is proved on 
the part of the opposite party." 4 


‘In the realm of Tort, excommunication is 
also liable to be impeached on the score of 
defamation. “А member of a caste is entitled 
to have his own views about the propriety or 
otherwise of the conduct of another person as 
regards real or supposed caste customs or 
usages and if a member of the caste in his 
individual capacity boycotts another member 
for what he considers to be transgression of 
caste rules, he may at best desist from associa- 
ting with him. But if he causes his views 
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published and the opposite party is boycotted 
by him, the aggrieved party has a remedy in 
civil courts. Words which are intended to bring 
about disastrous consequences resulting from 
the loss of caste such as déprivation of religion 
and social communion, by imputing unwor- 
thiness to any person to continue as a member 
of his caste are prima facie defamatory and 
give rise to a cause of action. They ccrtainly 
may lower him in the estimation of his own 
caste and of other castes’’,+5 


"Words that indicate that a person has 
transgressed caste rules and а purification 
ceremony is required for his readmission to the 
caste certainly cast aspersion on the character 
and standing of the person. А purification 
ceremony for a caste offence as a condition for 
_readmission into religion or social communion 
implies provisional excommunication which is 
removed when the purification ceremony is 
performed. When the meaning of the imputa- 
tion is ambiguous, evidence is admissible to 
explain its meaning.!* 


The publication of an act of excommunica- 
` tion by a caste assembly is not a privileged 
communication. Though the principle followed 
by the court is that *where a domestic tribunal 
has been appointed for the regulation of the 
affairs of a community, the court has no juris- 
diction to interfere with its decisions if it acts 
within the scope of its authority and in a 
manner consonant with the ordinary principles 
of justice', excommunication being beyond the 
Scope of the authority of a caste, it is liable to 
be invalidated on the application of the 
aggrieved party. 

“There is a dividing line between the passing 
of a resolution at a caste meeting and its 
communication by the authorities of the caste 
to its members in the discharge of their social 
duty. If any member of a caste publish to all 
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its members a caste resolution in such dischargé 

of duties the law will hold the occasion of the 
publication tó be privileged. The member who 
publishes it is bound to publish it and the 
members of the caste have an interest in hearing 
it. “But there must be good faith on the part 
of the member who publishes, that is, it must 
be proved that the publication was made with 
due care and attention."!" 

One. test of good faith is whether the 
circumstances of the case show that the accused 
made the imputation having reasonable grounds 
to believe it to be true. 

Publication of true statements regarding an 
individual does not constitute a cause of action 
in a civil court, though, if the publication be 
unjustifiable, it may be an offence against the 
provisions of the Penal Code. If the publica- 
tion is made in a caste meeting it is justified if 
the publication is of matters relating to the 
caste which it is the common interest of the 


-caste to know. .So long as the caste passes a 


resolutión for the enforcement of social caste 
sanctions, and does not seek to deprive a man 
of property or legal rights for disobeying it, the 
court generally desists from inquiring into the 
nature of the rule, for a civil court cannot 
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dictate to the caste what гше it shall, and what ' 


it shall not, lay down for its guidance. 
Equity and excommunication 


We have tried to indicate how act of an 
excommunication is liable to be attacked on 
the basis of a tort. - We shall try to present in 
the following few paragraphs the equitable 


grounds on which an act of excommunication ' 


is likely to be impeached. 


*A person cannot be deprived of the 
membership of the caste except in accordance 
with caste usage. The caste as a body or the 
majority of them may, no doubt expel him, but 
if they do so without giving him an opportunity 
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of explanation, the civil court will interfere... 
The procedure must be in accordance with 
usage and the excommunication must not be 


opposed to natural justice. A man may be - 


excommunicated or otherwise punished for a 
caste offence. But that jurisdiction must be 
exercised by the caste only with due care 
and in conformity with the usage of the caste. 
An individual member has no right to 
excommunicate another individual member. 


“Where a domestic tribunal has been 
appointed for the regulation of the affairs of 
a community, the court has no jurisdiction to 
interfere with its decisions if it acts conso- 
nant with the ordinary principles of justice.” 
But “the court would not assist the majority 
by its decree to deprive without cause the 
minority of their right..it would not give 
effect to a resolution passed in violation of 
the rules of natural justice.” 


The pronouncements quoted above should 
not be taken as indicative of non-interference 
of courts in respect of an act of outcasting. 
Excommunication is -opposed to natural 
justice .as it strikes.at the very, root of the 
caste itself. The caste panchayat or head of 
the caste may have power to regulate the 
social intercourse of the members ОҒ the 
caste Inter se, but when it is sought to 
extend a civil sanction to an ecclesiastical 
offence, by enforcing an order of excommuni- 
cation and thereby depriving persons of their 
civil rights which otherwise they would be 
entitled to exercise it must always be open 
to the civil courts, whose aid is invoked to 
enforce it, it is open to the court to enquire 
if the order of excommunication was passed in 
consonance with the canons of natural justice. 
Exparte nature of the enquiry by which an 
individual member of the caste is excommuni- 
cated is liable to invalidated as the accused 
is precluded from defending. his case." If the 
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proceedings of a caste panchayat are not 
conducted with fairness, the order excommuni- 
cating one of its members is liable to declared 
as void ab initio by the court using its inherent 
power of adjudication upon the decisions of 
private associations. The court is the ulti- 
mate tribunal that decides whether any 
decision arrived; at is in keeping tune with 
natural justice or if itis intra vires or ultra 
vires of the social fabric or the decision is 
bona fide or mala fide. 
In short, the criterion by which a Civil 
Court shall interfere in suits of excommuni- 
cation is, Was the sentence passed on justifi- 
able grounds and after fair and proper 
enquiry ? 
Complications arise when a person is denied 
of his civil rights by excommunicating him. 
The courts take а very broad view of civil 
rights, for to take a simple example, the 
right of exclusive worship of an idol at a 
public place set up by.a caste is a civil right 
for adjudication by the civil court and when 
it is questioned on the ground of excommuni- 
cation, it is competent to the courts to inquire 
into the defence, and they are bound, when 
.it is necessary, even to examine the religious 
foundation on which the excommunication is 
. based. 

‚ Even if an act of excommunication is 
passed in exercise of the jurisdiction according 
to caste usage, and such exercise of jurisdic- 
tion is exercised with due care and in 
accordance with custom, the civil courts will 
interefere, if it is based on a mistaken belief of 
facts. A caste custom permitting expulsion 
without notice would be invalid. ‘The caste 
institution is not above or outside the law. 
Usage and custom exist only under, and not 
against the law.” | 


_. Where a man's character and station as a 
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member of a caste is called in question, and on 
the strength of an alleged excommunication 
it is sought to deprive him of the use of an 
office with perquisites, the courts will inquire 
into the factum of excommunication, and see 
that the expulsion was in accordance with 
caste usage and in conformijy with natural 
justice. It may not be possible for a court to 
determine the adequacy of the religious 
grounds on which the excommunication is 
based, but it can and ought to satisfy itself 
that there are fair and bona fide grounds for 
such action. Excommunication resorted to in 
order to compel obedience is invalid. 


Caste and clubs | 


Courts, as we have seen, are generally 
precluded from entertaining suits in the nature 
of caste questions. Excommunication needed 
prevention and the courts have consistently 
held that the general principles applicable to 
expulsion of members from a club govern 
cases of expulsion from caste. These principles, 
so far as relevant, involve that the expulsion 
must be-in accordance with the rules of natural 
justice which means primarily that the accused 
must have a fair hearing and that the expulsion 
is in accordance with the rules, Briefly 
speaking, there must be prima facie a caste 
offence, that the rules of procedure of the 
caste, if any, must be complied with, that 
notice of the charge ard of the meeting at 
which it is to be dealt with, must be given to 
the accused, and full opportunity afforded to 
the accused to defend himself, and that notice 
must be given to the members of the caste of 
the meeting and of what is intended to be 
dealt with at the meeting. The distinction 
between the case of a caste and a club should 
not be overlooked, because іп the case of a 
club there is no power of expulsion unless such 
power is given by the rules. We shall not try 
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to go into the details of the coniparisons of | 


a caste and a club. x : 


It is not our intention, to tax the ingenuity 
of our readers, to compare and contrast a 
Hindu caste with. that of an English cor- 
poration, though it has been done several 
times. “That unique aggregation, the Hindu 
caste is so wholly unknown to the English law 
that, as it seems to us, English decisions 
concerning English corporations and partner- 
Ships tend rather to confusion than to 
guidance. A Hindu caste may have points of 
resemblance to English corporations and 
partnerships, but its points 
appear to us more numerous and more 
radical."20 


Collective Excommunication 


Civil courts are the guardians of the society 
and it is their duty to see that the society is 


not led to disintegration by rival factions of а. 


caste or community. After all laws are made 
not only for the enforcement of discipline, 
but it is also meant for the lubrication of the 
machinery of the society so that there is 
harmony and smooth functioning. 


“If a particular caste practises collective 
excommunication, an altogether unwholesome 
atmosphere is created. “Тһе large number of 
outcastes so created lead to difficulties in the 
caste over betrothals, marriages and the status 
of widows. As a consequence, of excommunica- 
tion betrothels are denounced, marriages 
refused and widows recalled to their parents’ 
houses,’’?1 


Caste is a peculiar institution to India at 


` the present and such an institution must depend 


naturally upon its members for its existence, 
If a faction of the institution is excommunica- 
ted, it could no longer survive ; it is in effect 
an attack upon the institution itself. 
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of difference ` 


` П 


Жо. x am. AN 
ч ^ the К, pages “we tried. to impeach 
the ‘validity of excommunication on the basis. of 


tort and equity... “In, the subsequent pages of 


this part of the essay,.it is our intention to: give 
Же: 


а juristic. meaning :of, excommunication. 
shall also examine the, validity of excommunica- 
tion in the light. of the provisions of the Cons- 
titution of India. There i is no more uncertainty, 
about the law and we have been considerably 
saved from taxing our brain. . ҒА few introduc- 
tory words will be followed by exposition- of 
our viewpoint'supported by the decided case- 
' law. FAR Re AE 
In a recent all-India. survey conducted by a 
scientific organization on the present condition 
of the caste panchayats; it has been found that 
, caste panchayats which-served many..a . useful 
purpose in thè past are now im the jaws of 
death or are in a: moribund state. 
cause of such a state of decay is that most of 
the caste „panchayats have, become of late 
powerless to. enforce their decisioris as “the 
élders of the-caste are afraid of ‘law’. No 
social institution can function effectively unless 


it has the’ means ‘to enforce its decisions. 


Excommunication was | a "powerful weapon in 
. the armoury of the caste parichayats. -When 
. it can not use it effectively; caste panchayats 
` are bound to die: : vr | 

vL 
Meaning of excommunication INE 
The secular use of the; term fexcommunica- 


tion' is but an analogical extension of the same - 


in theology. In, ‚ popular, conception; ‘it may 
mean the act of excommunicating or cutting off 
a member from the: fellowship of: a community, 


-ör rather expulsion of an offending member. 


from the particular ‘community, Аз” we.‘are 
neither concerned with- its secular i usage, ‘nor 
confined with its- popular meaning, we pass’ on 
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to its legal meaning. Before we do so, it will 
be-instructive to"indicate ‘the nature of excom- 
munication -in thé changed context. . 

' Excominunication ‘is a-punishment meted 
out-to a-transgressor of the customary laws of 
a-particular community, а: religious denomina- 
tion; Caste or ‘sub-caste—whatever may be the 
organization. It is the severest punishment 
which. a’ caste organization can award. Any 
and every transgression of the moral code is 
not punishable with excommunication. Serious 
or- aggravated 'forms of crime are the only 
offences tlíat-call-for excommunication. The 
offence committed- must be one which the 
community or ‘caste considers fundamental for 
its existence ànd excommunication is not 
awarded. yhen the dispute i is between an indivi- 
dual and ‘another, both counted as individuals 
composing the community, In juristic con- 
ception, this form of ‘punishment is awarded 


_ wher the rights in rem of the community are 


Violated, and not when rights in personam of 
its miémbers. ‘are broken. N 

"The rights in rem which a caste enjoys 
have already been noted briefly when we 
explained what is meant by the autonomy of 
сазїе; Rights in rem in respect of a particular 
community er caste are either antecedent or 
‘remedial, the existence of the former being 
apart from ‘any ‘wrong having been committed 
and ‘the latter "when the enjoyment of -the 


- ántecedent ‘rights ‘have been disturbed. No 


doubt the community enjoys certain rights їп 


rem, ‘but we'cannot overlook the rights in rem 


which a particular member of the community 
enjoys apart from the community, but within 
the’ framework `of the: organization. As the 
{оріс of a person having a right above, and 
apart from, the community being beyond the 
scope of this essay, we shall pass on to the 
antecedent rights in rem of a particular 
member of 8 caste. 


81 


If a certain course of action'is viewed 
with general approbation, and the contrary 
course with disapprobation, we shall say that 
a person has a right. The right in rem ofa 
person аге. available for his benefit against 
the whole of the community. Such rights 
may conveniently be included in the (1) right 
to personal safety, and freedom, (2) right to 
the consort of his spouse, (3) right to exercise 
of his calling, (4) right to possession and 
ownership (if private property has developed 
in, and acknowledged by, the community) 
etc, etc. The rights in rem mentioned above 
may be taken as illustrative and not as in any 
way exhaustive. If anyone's rights in rem are 
violated, he shall have a remedy. 


Fundamental Rights and the Constitution of 
India ` 


Right to equality before the law (Art. 14), 
right against discrimination on grounds of 
religion, race, caste, sex or place of birth 
(Art. 15), right to equality of opportunity in 
matters of public employment (Art. 16), right 
to (a) freedom of speech and expression, 
(b) to assemble peaceably and without arms, 
(c) to form associations or union, (d) to move 
freely throughout the territory of India, (e) to 
reside and settle in any part of the territory 
of India, (f) to acquire, hold and dispose of 
property, and (g) to practise any profession, 
or to carry on any occupation, trade or 
business—all of which are subject to certain 
reasonable restrictions mentioned in Art. 19, 
right to protection in respect of conviction for 
offences, life and of personal liberty, and 
against arrest and detention in certain cases 
(Arts. 20, 21 & 22) etc. etc. are some of the 
fundamental rights guaranteed by the Constitu- 
tion of India, These rights are fundamental 
in the sense that they are justiceable and 
fundamental for the very existence of a citizen. 
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Some of the fundamental rights guaranteed in 
the Constitution are rights in rem. These Ў 
rights are granted to a citizen, irrespective of 
the fact that he belongs to a particular religion, 
caste or community, but on the strength of 
his very citizenship. These rights cannot be 
taken away except by way of the procedure 
laid down in the Constitution. Constitutional 
remedies by way of habeas corpus, mandamus, 
prohibition, guo warranto and certiori are also 
guaranteed. The sacrosanctity of the Constitu- 
tion demands that all other laws must conform 
to it. ` 


Religious freedom 
Art. 25 of the Constitution guarantees : 


“Subject to public order, morality and 
health . all persons are equally entitled to 

' freedom of conscience and the right freely 
to profess, practise and propagate religion, 
subject to reasonable regulation by the 
State. 

Art. 26 of the Constitution provides— 
“Freedom to manage religious affairs: 
Subject to public order, morality, and 
health, every religious denomination or 
any section thereof shall have the right. — 
(a) to establish and maintain institutions 

for religious and charitable purposes, 


to manage its own afjairs in matters 
of religion, 

(c) to own and acquire moveable and 
immoveable property ; and 

to administer such property in 
accordance with law". 


(d) 


After having a preliminary survey of the 
fundamental rights enshrined in our Constitu- 
tion, we are now in a position to examine the 
constitutionality of ‘excommunication’. Before 


- we examine its constitutionality, it is necessary 
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to -ёхр{аїп the legal meaning of the term 
éxcommunication which has been left un- 
explained so far. 


Legal meaning of the term excommunication 


Excommunication being the deprivation of 
the rights of a member of a community, it is 
‘inadviseable to leave the term ‘community’ 
“also unexplained here. I cannot better explain 
these terms than merely reproducing the judg- 
ment of Chagla С. J. in Syedna Taher Saifuddin 
Vs Tyebhai Moosaji Kocha and another (А.1.Б. 
1953, Bom. 183) in which the Bombay Preven- 
tion of Excommunication Act = of 1949) 
was ОШОН 


. Community has been defined very 
bu cu conversion or the performance 
of any religious rites are all factors which go 
to constitute a community and therefore, when 
a member belongs to a community, he does 
not cease to be a member of that community 
merely by the act of expulsion or excommuni- 
cation, but what the act of expulsion or ex- 
communication does is to deprive him of cer- 
tain rights апа privileges and the Legislature 
felt that in the spirit of changing times it was 
not proper that any member of any community 
should be deprived of his rights and privileges. 
Further itisan error to read the expression 
*excommunication' used in the Act as the act 
of turning out a person from a community or 
society, or tlie decision regarding excommuni- 
cation. The expression excommunication has 
a much wider implication and the implication 
is that excommunication does not merely refer 
to the point of time when the person is expelled 
from a community but it refers to a continu- 
ing state during which a member of a commu- 
nity is deprived of his rights and privileges. 
Therefore, in the context of the Act; ‘excom- 
munication’ means the condition, of. being 
expelled, and ‘in reference to-a member of a 
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community’ means the continuing state during 
which he is deprived of his rights and 
privileges," 


“If this be the true meaning of the expres- 
sion ‘excommunication’, then it is clear.., 
that although the Act may be prospective, it 
still protects the rights of members of the 
community although by an order of excommu- 
nication or by decision with regard to ex- 
communication they might have been expelled 


` from the community long before the Act came 


into force. Therefore, in this context, the Act to 
prohibit excommunication means an Act to 
prohibit deprivation of the rights and privi- 
leges of a member of a community." 


Consequences of excommunication 


ltis perfectly clear from the judgment of 
Chagla C. J. given above as reported in the 
A.LR., referred to above, that the consequences 
of an act of excommunication, interpreted 
legally, are the deprivation of rights and pri- 
vileges and will have no effect at all. There- 
fore, ‘although in law a member of a commu- 
nity might have been validly excommunicated . 
(but he) could no longer be deprived of his 
rights and privileges of being a member of a 
particular community, and he can claim his 
rights and privileges . 


Application of Arts, 25 & 26 


In the suit under reference, the Defence 
Councel relied upon Arts. 25 and 26 of the 
Constitution and the validity of Bombay Pre- 
vention of Excommunication Act was challeng- 
ed on constitutional grounds. The masterly 
judgment in this case is illuminating the points 
raised and we shall rather be doing injustice if 
we do not quote that portion in its entirety. 


After drawing a sharp distinction between 
the religious faith and belief on the one hand 
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and the religious practices on the other hand, 
the judgment continues : 


“What the State protects is religious faith 
and belief. If religious practices run 
counter to public order, morality, health 
ora policy of social welfare upon which 
the State has embarked, the religious 
'practices must give way before the good 
of the people of the State as a whole. 
Here also, our view is that the right-to 
excommunicate a member of a community 
is not part of religious faith and belief. 
At best, it can only be a religious practice, 
and if in the opinion of the Legislature 
such a religious practice runs counter to 
public order, morality, health or a policy 
of social “welfare upon which the State 
has embarked, then the religious practice 
must give way and legislation must зүп 
against the practice.” 


The judgment has further explained the 
scope of Art. 26 of the Constitution. Delinea- 
ting the Art. 25 from Art. 26 His Lordship 
observes : 


. “Tt is only subject to public order, mora- 


lity and health, and therefore so long as a 
religious denomination manages its own 
affairs in matters of religion, and that 


management is not interfering with public. 


order, morality and health, the Legislature 
cannot interfere with the rights of the 
religious denomination. Now, the ques- 
tion is, what exactly is the meaning of the 
expression *management of its own affairs 
in matters of religion’? Does it-mean that 
the religious denomination can manage 
its own affairs in such a manner as to 
deprive a member of that denomination 
of his legal rights and privileges ? Surely, 
that cannot be the meaning to be given 
to the language used in the Constitution. 


‚ To manage its own affairs in matters of 


religion can only mean that in domestic 
matters of a religious denomination, where 
these matters are concerned with questions 
of religion, the Legislature cannot interfere 


. unless the denomination is managing its 


affairs in such a way as to interfere with, 
public order, morality and health. But 
when a religious denomination seeks to 
depriye a member of his legal rights and 
privileges, it'is doing much more than 
managing its own affairs. It is interfering 
with the rights of its members, and the 


“Constitution has not protected a religious 


denomination and has not given its impri- 
matur to the.acts of a religious denomi- 
nation which deprives its members of . 
their legal.rights and privileges. Further, 
it does not seem to us that when a 
religious denomination claims a right to 
expel or excommunicate a member, it is 
managing its own affairs in matters of 
religion. Religion has nothing whatever 
to do with the right of excommunication 
or expulsion. As we have said earlier 
while referring to Art. 25, it is more a 


question ‘or religious faith or belief and 


the distinction between religious practice 
and religion is sharp and clear. Religion 
is a matter of a man's faith and belief. 
It is a matter concerning a man's contact 
with his Creator. It has nothing to do 
whatever with the manner in which a 
practice is accepted or adopted as forming 
part of a particular religion or faith. 
Therefore, in our opinion, the defendant 
can't claim the right conferred upon a 
religious denomination under Art. 26 to 
manage its own affairs іп matters of 
religion in order to put forward the claim 


‘of. excommunicating or expelling its- 


members and thus depriving them of the” 
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rights and privileges which attach to the 
membership of that denomination”. 


Conclusion 


It is clear from the extracts quoted above, 
that excommunication is ultra vires the Consti- 
tution of India. Since the commencement of 
the Constitution, no provincial legislature need 
initiate fresh legislation on the topic. Uucons- 
titutionality of the act of excommunication can 
also be arrived at by a different process of 
reasoning. | ` 
' When a caste-panchayat excommunicates a 
person, it deprives a member of the caste the 
fundamental rights guaranteed to him in the 
Constitution, То deprive а person of his 
fundamental rights is not within the right 
guaranteed under Art, 26. Except by way of 
amendment of the Constitution, or otherwise 
provided by it, no one can be denied of his 
fundamental rights, An act which is declared 
unconstitutional is void ab initio and shall not 
render anyone deprived of his fundamental 
rights.. 

Another reason for the unconstitutionality 
of the act of excommunication is furnished by 
Art. 21 which states: ‘No person shall be 
deprived of his life or personal liberty except 
according to procedure ‘established by law’. 
An act of excommunication takes away a caste- 
man's right to move freely among his commu- 
nity and his personal liberty in so far as it 
manifestly does not allow him to move freely or 
do anything of his choice within the territorial 
jurisdiction of the caste -panchayat. Though 
the American conception of ‘due process of 
law’ has not been followed by our courts, the 
very fact of excommunication restrains a 
member of a caste of his personal liberty. 
The Constitution expressly provides that the 


right to freedom of movement etc. cannot be 


restricted except according to ‘procedure 
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established by law’. A procedure followed by 
a caste panchayat is not ‘established by law’, 
for the verb ‘established’ means, ‘enacted’, 


The punishment inflicted by way of ex- 
communication being arbitrary, it is further 
liable to be attacked under Art. 14, since a 
rule of procedure also comes within its purview 
as any rule of substantive law. 


The Constitution of India has not sanc- 
tioned excommunication and an act of ex- 
communication passed by any caste, religious 
denomination, sub-caste, or even a sect does 
not deprive a member of the organization 
concerned of any of his rights and privileges 
which he enjoys under the caste organization 
and under the Constitution of India. 
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Emergency Legislation and Personal 


. Speaking in the third Legal Conference of 
the University College of Law held in 1942, 
Mr. N. C. Chatterjee an eminent Advocate 
of the Supreme Court said that ‘emergency 
legislation as administered in the country has 
created a real emergency” Mr. Chatterjee 
was evidently referring to the Defence of 
India Act 1939. What has been said about 
the Defence of India Act 1939 more than 
twenty years back may apply equally and 
more aptly to the Defence of India Act 1962 
and the Rules made thereunder, in free India. 


In this article, I shall attempt to discuss 
briefly the impact of emergency on the free- 
dom of the people of India with particular 
reference to the Proclamation of Emergency 
by the President of India and the Defence of 
India Act and Rules which were passed by 
Parliament of India thereafter. 


It is common knowledge that on September 

8, 1962, the Chinese brutally invaded India 
and on October 28, 1962, the President of 
India issued a Proclamation of Emergency in 
the country, as provided in Article 352 of the 
Constitution, in as much as, according to 
him, “a grave emergency existed whereby the 
security of India was threatened by external 
aggression". 
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The President thereafter promul-. 


liberty in India 
PROF, SUNIL KUMAR MITRA 


gated an Ordinance on the same day which 
was amended by another Ordinance passed on 
November 3, 1962. The President of India 
also issued an order under Article 359 (1) 
of the Constitution on the same day i.e. 
November 3, 1962 suspending the rights of 
citizens to move any Court for enforcement 
of the rights conferred by Article 21 and 22 
of the Constitutton, for the entire period of 
the emergency. This Ordinance was subs- 


- equently amended to embrace also the rights 


conferred under Article 14 of the Constitution. 
Thereafter the Defence of India Act was 
passed by the Paliament of India on or about 
12th December 1962 and Rules were framed 
thereunder, by the Parliament of India, which 
were compendiously called as the Defence of 
India Rules 1962. 


It is common knowledge that under 
Article 352 of the Constitution, the President 
of India can proclaim emergency in times of 
external aggression or internal disorder, if 
“һе is satisfied that a grave emergency 
exists wherby the security of India ог 
any part thereof is thereatened by external 
aggression or internal disturbance" or if in 
his opinion, there is an immediate danger 
thereof. It is- common knowledge that like 
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the Governor General under the Government 
of India Act of 1935, the President is the 
complete master in the matter and he has unfe- 
ttered discretion to declare emergency, which is 
not subject to any judicial review. The impact 
of such Proclamation on the rights of the 
people is set out in Articles 358 and 359 of 
the Constitution, As a result of such pro- 
clamation, the rights contemplated in Article 
19 of the Constitution remain automatically 
suspended, as laid down in Article 358 of the 
Constitution. Under Article 359 (i) of the Con- 
stitution, the President may, after such Procla- 
mation, issue an order suspending enforcement 
of some of the fundamental rights under Part III 
of the Constitution and for. such period, as 
may be mentioned in his order to that effect. 
The said-Article 359 (T) are quoted below :— 


Art 359 (D *Where a "Proclamation of 
Emergency is in operation, the President may 
by order declare that the right to move any 
court for the enforcement of such of the rights 
conferred by Part (ПІ) as may be mentioned 


in the order and all proceedings pending in © 


any court for the enforcement of the rights so 
mentioned shall remain suspended for the 
period during which the Proclamation is in 
force or for $uch shorter period as may be 
specified in the order". 


In the British Constitutional system, the 
Crown has no prerogative to make a pro- 
clamation of emergency. ' It is common 
knowledge that martial law in the sense of 
suspension of ordinary law and the substitution 
therefor of discretionary Govt. by the executive 
exercised through the military, is unknown to 
the Constitution. of England. The Rule 
of Law and Parliamentary sovereignty are 
never suspended even. in times of great natio- 
nal crisis. But during the first world war, 
the Defence of the Realm Act 1914. passed 
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by Parliament, practically placed England 
under military law, which. was followed by 
Habeas Corpus Suspension Act and {һе 
Indemnity Act 1920, as a result of which no 
civil or criminal proceedings could be institu- 
ted against the Crown or its servants for any- 
thing done for the defence of realm, or public 
safety, during the period of emergency. Still 
the emergency powers of the executive in U.K. 
are derived from Parliamentary authority and 
are entirely subject to Parliamentary control. 
During the Second world war, the Emergency 
Powers (Defence) Act 1939 and 1940 gave 
general power to His Majesty in Council *'to 
make such regulations as will-appear to him 
to be necessary or expedient for securing the 
public safety, the defence of the Realm; 
maintenance of public order and the efficient 
prosecution of any war in which,His Majesty 
may be engaged and for -maintenance of 
supplies and services essential - to the 
community." . TAE pori 


It is therefore clear that unlike the execu- 
tive in India, the executive in England has 
to depend exclusively on statutory powers in 
times of emergency and the doors of the Court 
are never shut to the oppressed even in times 
‘of war or great national crisis. 


In the famous case of 'Rex-vs-Halliday 
exparte Zadig’ [1917] A.C260 a naturalised 
British subject of German birth was interned 
by order of the Home Secretary under а Regu- 
lation made under the Defence of the Realm 
Consolidated Act 1914, which authorised the 
King in Council to issue regulations for secur- 
ihg "public safety and defence of the Realm”, ' 
The. Home Secretary passed the order. of 
internment on the ground that in his opinion 
Zadig was а person of hostile association 
and ‘his activities аге prejudicial to. the 
safety of the realm and as such he should 
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be detained. Zadig contendéd that the regula- 
tion which authorised the Home Secretary 
to issue the order of internment on his 
subjective satisfaction ie..if it appeared to 
him to be necessary to do so in the interest 
of public.safety or defence of the realm, was 
ultra vires and void. The Divisional Court 
of 5 Judges, the Court of Appeal and the 
House of Lords however held that the said 
regulatiom was not ultra vires or void and 
the said order of the Home Secretary was 
valid, inasmuch as the Home Secretary of was 
authorised by the regulation to do so, and 
-there was ‘no allegation of any excessive or 
malafide exercise of this power. . 


In the subsequent case of 'Liversidge-vs- 
Anderson’, 1942 A.c. 206 Liversidge was 
detained by an order made by the Home 
Secretary of England under Regulation 18B 
of the Defence (General) Regulation, issued 
‘under Emergency. Power (Defence) Act 1939, 
which provides that “His Majesty in Council 
may make such regulation as appeared to 
him о. Бе necessary or expedient for 
securing public safety or- Defence of the 
Realm or maintenace of. order or efficient 
prosecution of war". Liversidge was arrested 
on the ground that. the Home Secretary has 
‘reasonable cause to believe’ that he, i.e. Liver- 
sidge was a person. of hostile association and 
his presence would affect public safety. Liver- 
sidge challanged that order of detention, which 
was however held to be valid by the House 
of Lords on the ground that the Home 
Secretary was authorised by the regulation to 
pass the’ impugned order of detention as it 
appeared to him to be expedient to do so. 
In the above case there was no allegation 
of malafides or excéssive or unauthorised 
‘exercise of power by the authorities concerned, 
which, according to the Judiciary was thé only 
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ground to challenge such orders. Although 


‘in a subsequent case of ‘Nakkuda Ali-vs-Jaya 


Ratne’ the Privy Council held that the decision 


-in Liversidge -vs- Andersons does not lay down 
any general proposition of law on the subject, 


yet the existence of such special powers of 
the executive in times of Emergency was not 
disputed, or challenged by the Judiciary 
except possibly on -the ground of malafides 


‘or unauthorised use of the power. 


Lord Macmillan admitted this temporary 
suspension of the Rule of Law, which, 
according to Dicey includes the absence of 
discretionary or arbitrary powers of the exe- 
cutive to arrest, persons, except for a distinct 
breach of the law. Tho recovery to normality 
is “always slow and difficult. As Lord 
Macmillan Has put it “We had good reasons 
to ‘realise the truth of Cicefo’s adage that 
‘amidst the clash of arms the laws are silent.’ 
The still, small voice of the law is quelled 
while men kill-and destroy in defiance of its 
dictates. What we have to do is to restore 
the reign of law, reseat justice on her throne, 


to cause right. once more to prevail over 


wrong". 


So far as the Defence of India Act 1962 
is concerned, as already indicated, the President 
of India proclaimed Emergency in the country 


.on October 28, 1962 and shortly thereafter on 


12th December 1962 the Parliament of India, 


passed a comprehensive enactment called the 
"Defence of India Act 1962 to provide for 


“special measures to ensure the public safety 


-and interest, the defence of India and Civil 


Defence, and for the trial of several offences 
and for matters connected therewith”. Section 
3(1) of Defence of India Act authorises the 
Central Government to make Rules “песеѕѕагу 
or expedient for securing defence of India, and 


‘Civil Defence, maintenance of public order or 
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the efficient conduct of military operations and 
for maintaning supplies and services essential 
to the life of the community". Section 3(2) of the 
Act provides that such rules of the Central 
Government may provide for and may empower 
authorities to make proper orders providing 
for tertain matters. Section 3(2) (15) (i) of the 
Defence of India Act provides for apprehension 
and detention in custody of persons, in the 
interest of public safety and other objects set 
out therein by order of authorities not below 
the rank of District Magistrate. The said 
Section 3(2) (15) (i) of the Defence of India 
Act is set out below. 


3.(2) “Without prejudice to the generality 
of the powers conferred by sub-section (1), the 
rules may provide for, and may empower 
any authority to make orders providing for, 
all or any of the following matters, namely :— 


(15) notwithstanding anything in any other 
law for the time being in force— 


(i) the apprehension and detention in cus- 
. tody of any person whom the authority 
empowered by the rules to apprehend 
or detain (the authority empowered to 
detain not being lower in rank than 
that of a District Magistrate) suspects, 
on grounds appearing to that authority 
to be reasonable, of being of hostile 
origin or of having acted, acting, 
being about to act or being likely to 
act in a manner prejudicial to the 
defence of India and civil defence, the 
security of the State, the public sefety 
or interest, the maintenance of pub- 
lic order, India's relations with foreign 
States, the maintenance of peaceful con- 
ditions in any part or area of India or 
the efficient conduct of military opera- 
tions, or with respect to whom that 
authority is satisfied that his apprehen- 


sion and detention are necessary for the 
purpose of preventing him from acting 

in any such prejudicial manner.” 
Section 40 of the Defence of India Act 
authorises the Central Government to delegate 
its powers or duties under the: Act to any 
Officer or authorities subordinate to the Central 


. Government, to any Officer or authority sub- 


ordinate to the State Government. 
Section 41 of the said Act provides that 


'every rule made by the Central Government 
"under the Act shall be laid before that House 
'of Parliament for a total period of 30 days 


in one or successive sessions and if before the 
expiry of the session or sessions both Houses 


.agree to modify or annul such rules, then the 


rules will be modified or annuled accordingly 
without affecting the validity of.any thing 
done in pursuance thereof. 

. Section 42 of the Act allows ordinary Civil 


and Criminal Courts -to function except as 
provided in the said Act or in any rule madc 


` thereunder by a competent authority. 


Section 43 of the Act provides that the 
said Act or any rule made thereunder or any 
orders made under any such' rule shall have 
effect notwithstanding any other enactment 
made by Parliament or State Legislature in 


the matter being inconsistent therewith. 


. Section 45 of the said Act provides that 
no order made in exercise of,any power con- 
ferred by or under the said, Act shall be called 
in question in any court. 

The -Defence of India Rules, which were. 
passed under Section 3 of the Defence of India 
Act, provide for detailed rules for securing, the 
defence of India and civil defence and other 
purposes set out therein. 


Rule 30(1) (a) and (b) of the Defence of 
India ‘Rules, 1962, authorises the Central 
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Government and State Government to direct 
person to be detained, if it is satisfied that he 
is acting in a .manner prejudicial to the 
defence of the country, civil defence, public 
safety, maintenance of public order or peace, 
etc. The said Rule 30(1) (а) (b) of the Defence 
of India Rules is fully set out below :— 


“Rule 30(1) : The Central Government or 
the State Government, if it.is satisfied with 
respect to any particular person that with a 
view to preventing him from acting in any 
manner prejudicial to the defence of India and 
civil defence, the public safety, the maintenance 
of public order, India's relations with the 
foreign powers the maintenance of peaceful 
conditions in any part of India, the efficient 
conduct of military operations or the mainten- 
ance of supplies and services essential to the 
life of the community, it is necessary so to do, 
may make an order— 


(a) directing such person to remove him- 
self from India in such manner, by such 
time and by such route as may be 
specified in the order, and prohibiting 
his return to India ; 


(b) directing that he be detained ;" 

The normal life of the detention order is 6 
months. Rule 30A(3) of the Defence of India 
Rules provides for review of the detention order 
made by the Central Government or the State 
Government or the Administrator by the 
Central Government, the State Government 
or the Administrator respectively. 


Rule 30 A of the Defence of India Rules 
provides that every detention order made 
by the Central Government, the State Govern- 
ment or the Administrator or any officer 
empowered thereby (not below the rank of a 
District Magistrate) shall be reviewed by the 
reviewing authority at intervals of not more 
than 6 months unless cancelled’ earlier and in 
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the light of such recommendation the Govern- 
nient concerned shall decide whether the order 
will be continued or cancelled. 


The Defence of India Act and Rules have 
been challenged by eminent lawyers like 
Mr. Setalvad, Mr. Biswanath Shastri, Mr. N. C. 
Chatterjee, etc., inter alia on the following 
grounds :— 


(i) The Parliament of India has no 
authority or jurisdiction to pass the 
Defence of India Act and Rules, and 
as such they are ultra vires and void. 

(ii) The Defence of India Act and Rules 

are unconstitutional as being repug- 
nant to Article 22 of the Constitution 
and as such void under Article 13(2), 
inasmuch as they do not provide 
the persons detained under the said 
Act and Rules with the safeguards 
mentioned in Article 22 of the con- 
stitution. 
The Defence of India Act and Rules 
are also void as being repugnant to 
Article 14 of the Constitution. It is 
. alleged that the two Acts, simul- 
taneosly existing in the country for 
detention of anti-social elements, viz., 
Preventive Detention Act, 1961, and 
the Defence of India Act, 1962, cover 
similar field and may be invoked 
against persons guilty of similar offen- 
ces; yet although the Preventive 
Detention Act guarantees to the 
detenus all the rights set out in Article 
22 of the Constitution, namely,— 
(a) right of being furnished with the 
grounds of detention, 
(b) right of representation against the 
order of detention, and 
(c) Maximum period of detention 
| being three months, unless an 


(iii) 
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: Advisory Board constituted: for 
the purpose recommends a longer 
sentence or Parliament lays down 
the circumstances or classes. of 
cases where а longer sentence is 
justified the Defence of India Act 
and Rules do not provide the 
detinues detained thereunder with 
any of the said safeguards. 


(iv) The Defence of India Act and Rules 


(v) 


- stitution.. 
` not suspend апу of the fundamental 


are guilty of excessive delegation of 
powers, inasmuch as scction 43 places 
the Defence of India Act, Rules 
and Orders made thereunder even 
above Parliamentary Statutes and 
renders them valid even if they are 
found to be inconsistent with Parlia- 
mentary. Statutes or State enactments. 


The Defence of India Act and Rules 


also violate the spirit of the Constitu- 
tion, and as such they are unconstitu- 
tional. The Defence of India Act and 
Rules and the President’s order made 
under Article 359 of the Constitution 
have deprived the people of the 
country of the most valuable right of 
enforcement of fundamental rights, 
which is the very basis of the Con- 
Although Article 359 ‘does 


tights, the Order of the President in this 
respect has ‘the’ effect of suspending 
enforcement of some of the important 
fundamental rights, as, may be men- 


, tioned in. the order of the President ; 
.a8 such Бу reason ofthe President's 


Proclamation. and, the Order that 
followed under Article 359 of the Con- 
stitution, the existence of fundamental 


-Tights becomes meaningless and are 
` rendered almost, nugatory, It is an 


important principle of Constitutional 
law that there.can be no right with- 
. Out a corresponding remedy therefor 
< , (ubi jus ibi remedium). 


The critics further contend that, in 
any event, Sec. 491 of the Criminal 
“ Procedure Code is not suspended by 
the President's Order, inasmuch as it | 
does not seek to enforce any funda- 
mental right of personal liberty, and 
therefore has nothing to do with 
Article 359 of Part-II of the Consti- | 
tution. It is therefore open to the 
High Courts of different States to 
invoke Scction 491, Criminal Proge- 
dure Code, to secure release of 
detenus arrested under the Defence 
of India Act or Rules, if the said 
Act or Rules are found to be uncon- 

stitutional or void. 


The argument: of the Government of India 
in support of the Defence of India Act and 
Rules can be summarised as. follows :— 


1. With reference to the contention that 
the Defence of India Act and Rules are 
ultravires, it is argued that the Parliament of 
India has ample jurisdiction to pas the Law, 
inasmuch as Articles 244, 246 and 259 of the 
Constitution, which provide the Parliament of 
India with ordinary and residuary powers of 
legislation vest such authority in it. The 


“said Act was passed under Entries No. 1 and 


9 in the Union List and entry 3 of the 
Concurrent List under 7th Schedule of- the 
Constitution. Parliament therefore has ample 
jurisdiction to pass the Defence of India Act 
and Rules. ” M 


The supporters, of the Defence of India Act 
and. ths Rules further argue that Entry 1 in 
List 1 (Union List) of the Seventh Schedule 
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of the Constitution authorises Parliament to 
make laws on “Defence of India and every part 
thereof, including preparation for defence and 
all such acts as may be conducive in times of 
war to its prosecution and after its termination 
to effective demobilisation.” 


Entry 9 in List І also confers on the Parlia- 
ment of India jurisdiction to make laws in 
regard to “preventive detention for reasons 
connected with Defence, Foreign Affairs or the 
Security of India, and persons subjected to 
such detention.” 


Similarly Entry No. 3 in List III (Con- 
current List) authorises both the Parliament 
and State Legislatures to make law on the 
following subjects :—‘‘Preventive detention for 
reasons connected with the security of a State, 
the maintenance of public order or the 
maintenance of supplies and services essential 
to the community ; persons subjected to such 
detention." 


2. With reference to the allegations that 
the Defence of India Act and Rules are 
repugnant to Article 22 of the Constitution, 
in as much as the three safeguards men- 
tioned in Article 22 have not been provided 
to the detinues, it is said that the said Act 
and the Rules are in their very nature 
temporary emergency legislation and as such 
terminate with Emergency, whose normal life is 
only two months, subject to extension by 
Parliamentary resolutions. The upholders of 
the Act further argue that even under Article 
22 of the Constitution, some facts are not 
to be disclosed to persons detained under the 
Preventive Detention laws, which are considered 
by the authorities to be prejudicial to public 
safety. Moreover, Rule 30А of the Defence 
of India Rules provides for review of the order 
of detention by the Central Government, State 
Government or Administrator respectively, at 
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intervals of not more than 6 months unless 
they are cancelled in the meantime, and in 
case of extension beyond 6 months, orders of 
the appropriate authorities will be necessary. 
The said Defence of India Act therefore provides 
sufficient opportunity to the reviewing authori- 
ties to enquire into and scrutinise the merits of 
the order, and to cancel or modify the same 
if they so think it necessary. Further, as the 
Defence of India Act and Rules are temporary 
and the normal life of the order of detention 
under the said Act and Rules is only 6 months, 
there was no necessity to state the maximum 
period of detention in the Act or the Rules as 
is done in the case of the Prevention Deten- 
tion Acts, which are permanent and normal 
features of the Constitution. It is also admitted 
by all concerned that even in Britain and in 
the U.S.A. similar extraordinary powers are 
vested in the executive during emergency and 
as such the Defence of India Act or the Rules 
cannot be said to be ultra vires or void. 


3. With reference to the allegation that 
the Defence of India Act and the Rules are 
repugnant to Article 14 of the Constitution, in- 
asmuchas there is unfair discrimination between 
Defence of India Act which offers no guarantee 
to the detenues and the Preventive Detention 
Act, which provides the detinues with all the 
rights and safeguards mentioned in Article 22 of 
the Constitution, it is argued that the Defence 
of India Act and the Preventive Detention Act 
do not overlap as they have separate and 
independent scope and application. The Pre- 
ventive Detention Act is a peacetime legislation 
passed under Article 22 of the Constitution, 
whereas the Defence of India Act is essentially 
an emergency legislation, passed during the 
period .of Emergency under Article 352 of the 
Constitution. Explaining the scope of Article 
14 of the Constitution, Jennings has observed 
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that “amongst equals, the law should be equal 
and should be equally administered, that like 
should be treated.alike." It is common know- 
ledge that the Constitution allows reasonable 
classification, as has been done in this case, 
but not arbitrary discrimination. The test of 
reasonableness аз laid down by the Supreme 
Court in the case of State of West Bengal 
Vs. Anwar Ali i.e. “some real and substantial 
distinction bearing a just and reasonoble rela- 
tion to the objects sought to be attained" is 
satisfied in this case. In this case, Parliament 
has made no arbitrary discrimination between 
the said two pieces of legislation inasmuch 
as the scope of the said two Acts is entirely 
distinct and separate. The Defence of India 
Act and Rules cannot therefore be said to be 
unconstitutional or void as being inconsistent 
with Art. 14 of the Constitution. 


4. With reference to the allegation that 
the Defence of India Act and Rules are guilty 
of excessive delegation, it is argued that the 
critics of the said Act and the Rules do not 
appreciate the correct scope of delegation. It 
is common’ knowledge that under Articles 258 
and 258A of the Constitution the scope of 
delegation by the Central Government and 
State Government is defined. Supreme Court 
has in the famous case of in Re. Delhi Laws 
Act 1912 held that delegation of non-essential 
legislative function is not unconstitutional. The 
Supreme Court has restated the said principles 
more clearly in the case of Rajnarain Vs. Patna 
Administration”? and ‘‘Hari Shankar and Anr.- 
Vs. State of ME, wherein the Supreme Court 
has observed thati“although the essential legis- 
lative functions cannot be delegated, the legis- 
lature may empower the executive to make 
subordinate legislation within. the framework 
of the policy laid' down by the legislature and 
even to subdelegate that power to classes of 

` і 
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persons specified in the legislation.” In this 
case Section 3 of the Defence of India Act 
authorises the Central Government to pass 
appropriate rules or orders to meet emergency. 
Section 40 of the D. І. Act authorises the 
Central Government to delegate such function 
or powers to any officer of the Government 
subordinate thereto. Under Section 43 of the 
said Act, such delegation will hold good even 
against any other Parliamentary Statute or 
State legislation, inconsistent herewith. This 
power is in essence exercised by the Parliament 
as provided in the said Act and the Parliament 
is thereby saved of amending the inconsistent 
enactments every now and then. Even in the 
British Constitution, Parliament may some time 
delegate to a subordinate executive authority 
the power of modifying an enabling Act as 
may be necessary to bring the Act into opera- 
tion. The alternative would involve drafting 
and passing of large number of amending | 
Acts. Even the Committee on Ministers" 
Powers in the U.K. (1932) while criticising 
generally the existence of a clause excluding 
Judicial review in a delegated legislation, has 
justified the inclusion of such a clause in an 
emergency legislation.’ 


5. The allegation that the Defence of 
India Act is against the spirit of the Constitu- 
tion is equally unsound. As Cirero has said 
*admist clash of arms laws remain silent" The 
unholders of the Act and Rules contend that 
even in the democratic constitutions of the 
U.K. and the U.S.A., extraordinary powers 
have been conferred on the executive to pass 
appropriate orders and regulations, including 
powers to arrest persons without trial during 
emergency, subject to the satisfaction of certain 
executive authorities, so that liberty of the 
people and freedom of the country may not 
be jeopardised by prejudicial activities of a few 
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anti-social elements in the country. Articles 
352, 358 and 359 of the Constitution of India 
have been incorporated with that object. In 
new it is admitted that the freedom of the 
people as a whole may necessitate temporary 
suspension of liberty of some particularly in 
times of emergency. : 


Lastly with reference to the contention that 
Section 491 of the Criminal Procedure code, 
which authorises the High Courts of States to 
issue Habeas Corpus to secure release of 
persons unlawfully detained, is not suspended 
by reason of the Proclamation of Emergency 
under Article 352 of the Constitution or by 
President’s order under Article 359, of the 
Constitution it is argued by the supporters of 


the, Act and the Rules that inasmuchas the. 


order of the President under Aticle 359 (i) of 
the Constitution forbids enforcement of any of 
the rights guaranted under Articles 14, 21 and 
22 of the Constitution, the Judiciary has no 
power to issue any order or writ to secure 
release of detenues detained under the Defence 
of India Act or Rules or even under Sec. 491 of 
the Criminal Procedure Code, as otherwise the 
purpose of Art. 359 will be utterly frustrated. 


As already mentioned, even in the UK and 
the U. S. A. special and extraordinary powers 
are vested in the executive in times of great 
national crisis. Such powers include the right 
‘of the authorities to detain persons without 
trial during emérgency on their subjective 
satisfaction and Parliament usually vests such 
powers in the authorities by appropriate 
legislation. In .emergency, the Constitution 
offers no adequate safeguard to detenues 
arrested on a mere suspicion that they are 
engaged in hostile activities or are performing 
any anti-social acts. 


Article 1 Section 9(2) of the Constitution of 
the United States provides that the “privileges 
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of the writ of Habeas Corpus shall not be 
suspended unless when in cases of rebellion 
or invasion the public safety requires it.” 
The Constitution of the Irish Free State in 
Article 28 of Sec. 3(3) also allows suspension of 
judicial review pending emergency by providing 
that “nothing in the Constitution shall be 
invoked to invalidate any law enacted by the 
Oireachtas which is expressed to be for the 
purpose of securing public safety and the pre- 
servation of the State in times of war or armed 
rebellion or to nullify any act done or pur- 
porting to be done in pursuance of any such 
law." It may be mentioned in this connection 
that Section 15 of the Defence of India Act 
1962 similarly provides that no order made in 
exercise of the powers conferred by the said 
Act can be called in question in any Court of 
law. I have already set out the relevant 
portion of the Emergency Power (Defence) 
Act 1939 and 1940 authorising the executive 
to make regulations for public safety or the 
defence of the realm, including a power to 
detain persons without trial on subjective 
satisfaction of the authorities concerned. The 
Emergeney Powers (Defence) Act further 
provides that every order in Council containing 
Defence Regulations had to be laid before 
Parliament, subject to amendment by either 
House within twenty eight days. The 
Emergency Power (Defence) Act 1940 make 
provision for requiring persons to place 
themselves, their services and their property 
at the disposal of His Majesty. The emergency 
Acts also allow Courts to exclude persons 
from judicial review and to prohibit disclosure 
of information in the interest of public safety 
or defence of the Realm. 


The .Defence of India Act and Rules were 
challenged in different High Courts in India 
where applicatioris were filed on behalf of 


95 


the detenues- challenging the validity of ће 
Rules and orders made under the Defence of 
India Act and -Rules, either under Article 226 
of the Constitution or under Section 491 of the 
‘Criminal Procedure Code. - 


While the High Courts of Calcutta, Bombay 
and Punjab upheld the validity of the Defnce 
of India Act and Rules and dismissed the 
applications of the detenues in this respect, 
the High Court of Allahabad declared Section 
3 (2). (15) (1) of the Defence of India Act and 
Rule 30 of the Defence of India Rules as 
repugnant to or inconsistent with Articles 14 

“and 22 of the Constitution and as such are 
unconstitutional and void under Article 13 (2) 
of the Indian Constitution. - 


Such conflicting decisions were set at rest by 
the Supreme Court of India, which has recently 
heard the Appeals from the different State High 
Courts and also applications under Article 32 
of the Constitution and has given its com- 
prehensive „decisions in the case of Makhan 
Singh & Ors. vs. Union of India. (AIR 1964 
March, p.881). The Supreme Court of India 
has laid down the following propositions of law 
in the said decision :— э ear 

‚1. Article 359 of the Constitution and the 
order of the President following it do not 
suspend any fundamental right under the cons- 


titution but they have the effect of suspending ` 


only, the enforcement - of ‘such of the funda- 
mental rights as. are mentioned in the Presi- 
dent’s order. Article 359 of the constitution 
unlike Article 358 does not suspend any of the 
. fundamental rights in the Constitution. Article 
358 of the Constitution on the other hand has 
the effect of suspending all the specific funda- 
mental rights contained in Article. 19 of the 
Constitution. The. scope of Articles 358 and 
359 are therefore distinct and separate.” 
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.2. In view of Article 359 of the Consti- 
tution and the President's order in this respect 
suspending enforcement of Articles 14, 21 and 
22 of the Constitution, the right to move any 
Court (both Supreme Court .and all. High 
Courts) for enforcing any of the rights set out 
in Article 14,21 and 22 of the Constitution 
under Article 32 or 226 of the Constitution 
remains suspended during emergency. After 
expiry of the period of emergency, this right 
automatically revives, 


3. ' Section 491 of the Criminal Procedure 
Code, which authories the State High Courts 
to issue Habeas Corpus to release persons 
wrongfully detained, can have no application 
in the case of securing release of persons 


Ё ‘detained under the Defence of India Act or 


Rules made thereunder. Section 491 Criminal 
Procedure Code does not confer any indepen-. 
dent or separate right of securing personal 
freedom apart from the Constitution. According 
to the Supreme Court, Section 491 Cr. P. C. in 
a sense attempts to enforce the right of personal 
liberty as guaranteed under Art. 21 and 22 of ` 
the Constitution. To interpret-Sec. 491 С.Р.С. 
in a different way is to violate the spirit of the 
Constitution and to frustrate the effect of Art. 
359 of the Constitution. Therefore in cases of 
such detention, it cannot be said that procee- 
dings taken under Section 491 (1) (6) Criminal 
Procedure Code are of such distinctly separáte 
character that they cannot fall under Article 
359(1) of the Constitution. 


It may be mentioned in this connection 
that although the majority judges held that 
view according to the muniority Judgment ОЁ 
Subba Rao J although the detinues cannot 
exercise their right to enforce their furidamental 
rights under Articles 21, 22 and 14 of the 


Constitution during the period of. Emergency 


and the President's order, this does not préclüde 
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. which are 


n 


“the High Courts to release the detinues under 


Section 491- Criminal Procedure Code, if they 
are imprisoned: under a void law arising ‘out 
‘of infringment of their fundamental rights under 
Articles 14, 21 or 22 of the Constitution. 


4.. The Defence of India. Act or the Rules 
made thereunder are not guilty of excessive 
delegation in that there is no delegation of any 
essential legislative function by Parliament in 


. this-case.’ Parliament- in saving the orders or 


rules made under the- Defence of India Act 
inconsistent with any Act of 
Parliament from any judicial, challenge is in 
essence respecting the will of Parliament and 
as such has -not overstepped ,the limits of 
permissive delegation: 
has observed. “If powers which. have been 
delegated include powers which can-legilimately 
be regarded as essentially legislative power, then 
the legislation is bad and it introduces а. serious 
infirmity in the Act itself. On the other hand 
if the legislature lays:down its legislative policy 
in clear and unambiguous terms and leaves it to 
the delegate to execute that policy by means of 
working appropriate rules, then such delegation 
is not impermissible (Harishankar vs. Madhya 
Pradesh), 25 24 


Тһе Supreme Court also rejected Mr. 
Setalvad’s contention that - the ' expression 
*any.court".in Act 359 (1) only refers to the 
Supreme Court and not the High Courts who 
can still exercise jurisdiction under Article 226 
of the constitution inspite of the President's 
order under Article 359. According to ‘the 
Supreme Court, the.right to móve any court 
under Article 359 (1) and the Presidential 


“Order made théreunder take in all legal actions 


intended to be filed and- covers all relevant 
catégories of jurisdiction of competent courts. 
and the expression includes all High Courts 
as well. , Ur КЕЗ : 
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"tic Constitution of the world. 


As the Supreme Court, 


The question arises whether the Defence of 
India Act and Rules are repulsive to the prin- 
ciples of Rule оѓ law as enunciated by Dicey, 
and which forms the basis of all democra- 
It is common 
knowledge that the first postulate of Dicey’s 
conception of. Rule of law is the absence of 
arbitrary power of the executive to arrest 
persons except for a distinct violation of the 
law of the land. The second postulate of the 
Rule of law is equality before the law and 
absence of discrimination in any shape or 
form. The International Commission of Jurists 


,who held their conference in New Delhi in 


1959 made a solemn declaration that 'respect 


'for the supreme value of the personality is 


the “basis of all law.” According to this and 
Declaration of Delhi 1959, the Rule of law 
involves and includes reasonable rules in the 
matter. of arrest, accusation and detention 
pending trial, the giving of notice and provi- 
sion of legal advice, public trial, right of 
appeal and absence of «ruel and unusual 
punishment. It.is admitted by all concerned 
that although strictly speaking emergency 
legislation cannot fully satisfy the principle of 
Rule of law, reasonable opportunity should be 
given to all persons detained during emergency 
to challenge detention in courts of law on 
grounds of ultravires, malafides or violation 
of the principle of natural justice. It is also 
admitted that emergency legislation cannot 
and should ‘not follow all the rules of criminal 
trial which are available in normal times. As 
alréady enunciated, although the courts in India 
are powerless during emergency to issue writs 
of habeous corpus or similar orders or direc- 
tions’ under article 32 or 226 of the Constitu- 
tion or a similar order under section 491 of 
the Criminal Procedure Code to secure the 
release of detenues detained under the D. 1. 
Act or Rules, yet the Courts should keep 
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vigilant watch’ in the matter of the strict 
compliance of the provision of the Defence 
of India Act and the Rules and seize every 
opportunity to|declare an order of detention 
unconstitutional and void, if it fails to fulfill 
or comply with the conditions and obligations 
in the Act strictly. , : 


Although the Supreme Court of India in 
that case upheld the legality of the orders of 
detention made under the Defence of India 
: Act and Rules still according to the Supreme 
Court, even orders of detention made under 
the Defence of'India Act or the Rules can be 
effectively challenged on the ground of (a) 
infrigement of the rights conferred by Part III 
of the constitution other than the rights speci- 
fied by the President's order, or (b) that the 
detention order have been made malafide or 
that (c) the detention order was made in vio- 
lation of the mandatory provisions of the 
Defence of India Act and the Rules or that 
(d) the order of detention was made in excess 
of the Powers conferred under them or due to 
a fraudulent exercise of the power. 


We must howevér remember the words of 
caution used by Lord Shaw in his dissenting 
Judgement in Rex-vs-Halliday and the memor- 
able words of ‘Lord Atkin in his dissenting 
judgement in ‘Liversidge-ys-Anderson’. Lord 
Shaw requires Parliament- to mention speci- 
fically if arrest without trial is intended and 
that the expression 'the Secretary of State has 
reasonable cause to believe’ does not mean 
that ‘the Secretary of the State thinks he has 
reasonable cause to believe. Lord Atkin views 
with apprehension -the attitude of judges “who 
on a mere question of construction, when 
face to face with claims involving the liberty 
of the subjects, show themselves more executive 
minded than the executive". According to 
him “amidst clash of arms in England the 
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laws are not silent”. It is also pertinent to 
quote in this connection the judicial observa- 
tion in the case of ‘Exparte Miligan’ that 
“No doctrine involving more pernicious cons- 
equences was ever invented by the writ of 
man, than that any of its (Bill of rights) 
provisions can be suspended during any of 
the great exigencies of the government". 


Indian Judiciary which has, since its birth 
played an independent and impartial role in 
the country and has been the greatest champion 
of the Rule of Law.in India and the very 
bulwark of liberty against any executive inter- 
ference, may very well profit by Lord Atkin’s 
observation quoted above. -It is the sacred 
duty of the Judiciary of India to see that Rule of 
law in the country is not being progressively 
thwarted by executive or emergency legislation. 
As Lord Atkin has observed that “Ко 
member of the executive can interfere with 
the liberty or property of a British subject 
except on the condition that he can support 
the legality of his action before a Court of 
Justice. And it is the tradition of British 
Justice that Judges should not shrink from 
deciding such issues in the face of the 
executive.” It is encouraging to note that the 
Supreme Court of India has kept a vigilant 
watch on the exercise of special powers by 
the executive under the provisions of emergency 
legislation and within the limitations inherent 
therein, has scrupulously insisted on a strict 
adherence to the different provisions of the 
Defence of India Actand Rules. Recently the 
Supreme Court of India, in the case of 
‘Biren Dutt and. Others-vs-Administrator of 
Tripura’ held that the order of detention of the 
petitioners under the Defence of India Act and 
Rules by the Administrator of Tripura was 
invalid and directed release of the 23 detenues. 
The reason for this decision was that in all 
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those cases, the Government record did not 
disclose that any order in writing has been 
made by the authorities to continue the deten- 
tion of the petitioners beyond six months, as 
required by Rule 30A(8) of the Defence of 
India Rules and hence the detention was 
invalid in law. In the said case Government 
record did not also disclose if there was any 
review of the order within 6 months thereof, as 
provided in the said Act and Rules. The Chief 
Justice of India also observed in that case that 
the decision of the Government in each 
case should be conveyed to the detenu 
concerned, 


The Parliament of India has also risen 
to the occasion to safeguard the liberty of the 
people, It is refreshing to note that the 
attempt of the executive to pass the 18th 
Amendment Act for the purpose of indemni- 
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fying the Government and its servants from 
the consequences of all acts and orders made 
under the Defence of India Acts and Rules, 
after termination of emergency, has been 
thwarted by the Indian Parliament and the 
18th Amendment Bill had to be withdrawn from 
Parliament as it failed to secure the required 
majority in the House. 


Let me conclude this article by quoting 
the inspiring observation of Mr. N. С. 
Chatterjee in the Third Legal Conference. 
Addressing the students of this great institu- 
tion Mr. ЇЧ. С. Chatterjee said that “It would 
be the duty of you as the Constitution makers 
of free India to uphold the Rules of Law and 
to see that the bureaucrat does not clothe 
himself with despotic power under Parliamentary 
Authority and ride roughshod over individual 
liberty." 
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The leading English ‘case of Salomon 
V. Salomon & Co., has established the corpo- 
rate personality · 'of a company, this being a 
person in the eyés of the law quite distinct 
from the individuals who are its members, 
But а company is a person without physical 
body or physical senses and, as such, this 
cannot by itself manage its own affairs, both 
within and outside. This is, indeed, a great 
shortcoming of a company, whose distinct 
personality has been recognised by law, .and 
“nevertheless, which is incapable of taking care 
of itself. It is with a view to removing this 
shortcoming, a system developed to manage 
the affairs of a company by its board of 
directors, who will largely derive powers and 
- authority from the. general meetings of a 
company, and whose responsibility, collective 
as it is. will be directly to the shareholders 
in these meetings. It can, therefore, be well said 
that these meetings of a company constitute 


the fountain from which will rise the various ` 


bubbles empowering the board of directors to 
manage the affairs of a company, keeping in 
view the welfare of the shareholders, who are 
its owners. ` . 

The various meetings of the shareholders of 
a company, asa going concern, may broadly 
be classified under three heads : 

(i) Statutory Meeting, 
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Kinds of Meetings 
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(ii) Annual General Meeting, and 

(iii) Extraordinary General Meeting. These 
will be discussed serially, as arranged 
above. 


Statutory Meeting ' 


Тһе statutory meeting of a Public limited 
company is a distinct type of its general 
meetings, that this has to hold once in its 
lifetime and immediately after its incorporation 
and commencement of business. А private 
limited company is exempted from this statutory 
obligation of the Indian Companies’ Act, 1956. 
The Act lays down that a new company must 
hold its statutory meeting within not less than 
one.month but not more than six months from 
the date of commencement of business (S. 165). 
At this meeting the directors place before the 
shareholders a report called the Statutory 
Report which gives a picture of the progress of 
the company since its incorporation, А notice 
along with this report must be sent to all 
members at least 21 days before this meeting. 
The report must set out the following informa- 
tion. 


(a) The total number of shares allotted, 
distinguishing shares allotted as fully or partly 
paid up otherwise than in cash, and stating in 
the case of shares partly paid up the extent to 
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which they are so paid up, and in either case 
the, consideration for which they have been 
allotted ; 

(b) the total amount of cash received by 


the company in respect of all the shares 
- allotted,-distinguished as aforesaid ; 


`` (с) an abstract of the receipts of the 
company and of the payments made thereout 
upto a date within 7 days of the date of the 
report, and an account or estimate of the preli- 
minary expenses of the company ; 


(d) the names, addresses and occupations 
of the directors of the company and: of its 
auditors, managing agents, secretaries, manager 
and secretary ; 


(e) the particulars of any contract, which, 
or the modification or the proposed modifica- 
tion of which, is to be submitted to the meeting 

“for its approval ; 


(f) the extent to which any underwriting 
contract has not been carried out and the 


. reasons therefor ; 


(g) the arrears оѓ any calls from directors, 


managing agents or secretaries and treasurers ; 


(h) the particulars of ‘any commission or 
brokerage paid or to be paid in connection 
with the issue. or sale of shares or debentures 
to any director, the managing agent or the 
secretaries and treasurers.. d 


` After all the above information have been 
set out in the report, this must be certified as 
correct by not less than two directors of the 
company one of whom shall be a managing 
director, where there is one. This shall also 
be certified as correct:by the auditors to the 
extent of the shares allotted, receipts of and 
payments by the company. А copy of the 


report must be filed with the Registrar when. .. 


sent to the members (S. 165). ~ 
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Annual General Meeting 


Section 166 and 167 of the Indian ee 
‚ Dies’ Act, -1956 provide that every company 
shall in each year hold a general meeting as its 
annual general meeting in addition to any other 
meetings in that year, and shall specify the 
“meeting as such in the notices calling it. The 
first meeting of this type must be held within 
18 months of its incorporation; but the 
Amendment Act now provides that if such 
annual general meeting is held, the company 
need not hold an annual general meeting in the 
year of incorporation or the next year. After 
the first annual general meeting, every company 
must hold. in each calendar year an annual 
general-meeting and the interval between such 
meetings shall not exceed 15 months. The 
Registrar may extend this period by 3 months. 


It is now provided by the Amendment Act 
that if default is made in holding the annual 
general meeting- or in complying with any 
directives of the Union Government in regard 
to the holding of such meetings, the company 
and every officer of the company who is іп 
default shall be punishable with fine which may 

` extend to rupees five thousand. 


If default is made in holding an annual 
general meeting, the Union Government on 
application of any member call or direct such 


< a meeting to be held (S.-167). There may bea 


direction that оле member present in person 
or by proxy shall be deemed to constitute such 
a meeting (S. 167). . 


“The annual general meeting can be called 
only by the directors legally holding office on 
that date; otherwise this should be called by 
the members of requisite number. А notice 
issued by the Secretary without the authority of 
a resolution of the directors duly assembled at 
а board meeting.is invalid. 
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As far as р!асе`оЁ annual general meeting is 
concerned, companies are to hold their annual 
general meetings at their Registered Office or 


at some other. place in the same city, town: ог - 


village. Such meetings are-to be held during 
business hours on a day which is not a public 
holiday. 


Extra-Ordinary General Meeting 


Meeting of the shareholders, other than the 
statutory meeting апа annual general meetings, 
аге to Бе. regarded as extraordinary general 

.meetings. These meetings are held for the 
transaction of some business which ought to be 
done before-the next annual general meeting. 
They will usually be convened by the.directors, 
but may also be requisitioned by the members 
holding not less than one-tenth of the paidup 
capital carrying the right of voting or these 
may be held under orders of the court. 


When the directors decide to hold an extra- 
ordinary general meeting on their own initiative 
and of their own accord, first, they must decide 
` the date of the meeting and send notice to the 
shareholders, simultaneously notifying it in the 
newspapers. The notice of tLe meeting not 
only contains the date, time and place of the 
meeting but. also ithe text of the resolution 
which is proposed to be passed with or without 
modification. The notice further states whether 


the resolution is to be passes as a ee ог. 


ordinary resolution. ' 

Section 173Q) of the Companies’ Act, 1956, 
now provides that, where any item of business 
to be transacted ‘at the meeting is deemed 
special, there must'be annexed to the notice of 
the meeting a statement mentioning all material 
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facts concerning items of business, including in 
particular the nature and extent of the interest 
of every director, the managing agent, if any. 
It is also provided that if any item of business 
requires according approval to a document by - 
the members, the notice must specify-the time 
and place where the document can be 
inspected. | 


In thie case of a meeting being requisi- 
tioned by members, the requisition must set 
out the matters to be considered at the meeting. 
The directors must within 21 days from the 
deposit of such a requisition call the meeting, 
and if it be not held within.45 days from the 
date of the requisition, the requisitionists them-. 
selves may hold the meeting within 3 months 
of the Tequisition (5.169), 


ІҒ for any reason it is not Бойы to call 
an extraordinary general meeting in the manner 
prescribed in the Act or the Articles of the 
company, the court either of its own motion 
or on the application of any director or of any 
member carrying a voting right at the meeting, 
may order the meeting to be called, held and 
conducted in such manner as the court thinks 
fit, апа give such directions as it may think 
expedient regarding the calling, holding and. 
conducting of the meeting and operation of the 
provisions of the Act. . 


These are the three kinds of meetings of the- 
shareholders of a company as a going concern. 
It is through the mechanism of’ ‘meeting’ that 
the shareholders can control, direct and regulate 
the activities of the directors, the appointed 
agents of 'the company, and hence, the 
importance of the meetings. 
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Indian Economy in Peril, Through 
Inadequate Mercantile Law 


It is now realised all over the civilised world 
that economy and law should run like the 
parallel lines of a railroad. If. any aspect of 
economy is not covered by corresponding law 
(in the widest sense) the interests of the nation 
become—derailed. On the other hand if 
there be a volume of business law without 
corresponding economy then the law would be 
unpractical and a useless burden on the nation. 


The U.S. A. and U. S. S. R. are, each in 
her own way, alive to this truth, but the lines 
of economy and law built by them respectively 
are widely divergent and have little in common 
with each other. This fact alone creates a 
problem of vital importance to India which 
deals with both countries and their respective 
spheres of influence. In India there is aware- 
ness of the economic aspects of such dealings, 
but much less of the conflicts of law and 
possible solutions that have to be faced in the 
course of such dealings. 


.. In the United Kingdom, England and Scot- 
land proceeded on more or less harmonious 
but not the same lines іп building up the law 
relating to business. 
has been made to adopt the Scottish law in 
preference to the—English where. they differ. 
As events have developed, neither the Scottish 


UNIVERSITY LAW JOURNAL 


Recently a suggestion: 
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nor the English law are adequate to cope’ with 
the world situation. Scientific and: political 
revolution have resulted in the beginnings of 
ап economic revolution and this in its turn 
calls for a legal revolution. The United King- 
dom was the first to build up what was then 
considered to be the "modern mercantile law” 
in pace with their Industrial Revolution, which 
may, for convenience, be dated to commence 
from near about 1762. English mercantile 
law shone like a beacon light in the business 
world of the day and vitally contributed to the 
success of the Great Blockade towards the 
end of the century and thereafter. The Code 
Napoleon (passed in 1804) came too late to 
retrieve the situation for France. 


India secured for herself the high credit for 
legislation to deal with economic problems. 
India’s legislative venture was necessitated by 
the bafflingly disturbed conditions which 
followed what is known as the Indian Mutiny 
1857-8, and by the need for a simple authori- 
tative code for the entire sub-continent in so 
far as it came under British rule. The Indian 
Contract Act which was eventually passed, 
after much controversy and as a result of 
several compromises, in 1872, was avowedly 
an experimental measure and was intended to 
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be subject to periodical revision. Unfortu- 
nately, in later times, it became a legend and 
began to be worshipped as the last word in 


legal wisdom., As a result, what. was good | 
- enough for 1872 is still in the field with com- 


par&tively few alterations in 1963. England 
had followed the lead given by India by’ enact- 
ing the Partnership^Act in 1890 and the Sale 
of Goods A^t in 1893. Those Acts were on 
the basis of thelaw and decided cases. mostly 
upto 1888.. The law was supplemented and 
kept upto date mainly by decided cases which 
were easily available in England. During 
World War I the differences between the Indian 


law on those subjects contained in chapters: 


"in the Indian Contract Act, and the English 
“Jaw were regarded ; as inconvenient. The Indian 
law was amended by the said chapters: in the 
Indian Contract Act being repealed and re- 
placed by the Indian Sale of Goods. Act, 1930, 
and the Indian Partnership Act of 1932. These 
were mainly based on the Engiish Acts of 1893 


` and 1890 above mentioned, which. again were 
“substantially founded on English cases upto 


1888. Thus the Indian legislative -provisions 
were mostly backward from birth. The rest of 
the Indian Contract Act remained back-dated 
to the middle оғ. the 19th Century. Much 


water had flowed ‘in the business field since. 


1872 and 1888. Leaving the law to be gather- 
ed from an ocean of judicial rulings may have 
been. practical wisdom for England, but it 
was а heavy burden for ‘India. India had to 


cope with—innumerable decisions of her own’ 
courts as also of England. Comparatively few. 


lawyers could айога: the ‘requisite. law library, 


and hence mercantile law in India became a: 


mystery. In important business: circles," their 
own usages and conventions: began to by- pass 


the law' or where necessary to obtain pro- 


nouncements from oracles in the shape of 
solicitors and counsel. During World. War II 
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and thereafter, Government departments ap- 
peared in the field to remedy the evils which 


‘could not wait for more orthodox solutions. 


AS a transitory solution it has served so far. 
But such patch-work endeavours cannot meet 
the needs of a sound trade commerce and in- 
dustry much longer. Should a real crisis 
appear at any time Indian economy would be 
liable to tumble down, and watchers can only 
watch helplessly. Even in more advanced’ 
countries when economy has galloped ahead 
of law, misfortune has befallen on an alarming 
scale. Unpreparedness in the field of defence 
may lead to disaster which can be plainly. seen, 
and history is full of instances of that type of 
denouement. But legal unpreparedness' usually. 
makes the economy moth-eaten, and instances 
of spectacular and dramatic collapses: are less 
common. Іп ейһег case, the loss to the nation 
js great. Hence, even a ‘conservative country 
like England is: anxious to face its economic 
future and to -remodel its corresponding’ law. 
No doubt, the foundations of the economy 
have become uncertain, and hence the shape 
of the law cannot be precisely determined. All 
the more, England i is determined to be ready 
for all eventualities, and is taking steps in that 
behalf. India, it must be said with regret, is 
not equally alert as to the scientific study and 
shaping of mercantile law of its own and with 
which it may have to deal. A country -which 
uses all its resources may not only build 
its own law well but induce countries with 
which it deals to provide for its needs as much 
as is reasonably possible. The conflict of laws 


in foreign countries is at present of a- baffling 
‘There is moreover a conflict ' ‘with | 
regard to the whole problem of conflict of 
conflict -was- resolved by 
pronouncements of judges and jurists. Now one: 


nature. 
laws. Hitherto, 


group of countries is not necessarily prepared 
to- accept such pronouncements emanating 
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from another group. at cold war with the 
former. These are among the main problems 
behind which exist innumerable other problems 
which must be solved if the course of economy 
has to run smooth India oocupies a key 
position but it remains to be seen how much 
she is prepared fo face the situation of holding 
such a position. 


A convenient expression has to be employed 
for the business law relating to trade commerce 
industry and business intercourse. The express- 
liohs “business law" апа business juris- 
prudence" have been tried, but “mercantile 
Jaw" (used in the broadest sense) seems to be 
more popular as an expression of convenience. 
It includes what may be called commercial law, 
the law relating to internal as well as overseas 
trade and commerce, Also industrial law, 
relating to industries in all shape and form. 
Also the law relating to individual businessmen, 
partnerships, companies and corporations. 
Then the. law relating to special evi- 
dence, procedure, penalties and punishment. 
Then the law relating to taxation of trade, 
commerce, industry and their resources. 
Control and special legislation in all business. 
fields. The law relating to waters, inland, 
coastal and high seas. And so on, Company 
law in itself is a subject so vast as to be of 
almost unmanageable proportions, if the need 
for comparative study of the system in all 
important countries be borne in mind. As 
stated in the Law Journal (published in- 
England) in its issue dated February 8, 1963, 
“most of the cases Оп such subjects as 
arbitration and sale of goods relate to contracts 
in which international sales are involved, and 
in which the sums in issue run into very large 
amounts.” The position is to a great extent 
the same in the larger business centres of 
India, and these have a decided, may be 
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indirect, effect on the whole economy of the 
country. As to how the situation has been 
managed so far and is still being dealt with, 
the less said the better, Jt may be more 
profitable to discuss the main needs which 
should be fulfilled. 


These needs are at least four :— 


(1) Up-to-date and full libraries 
‘important centres in India. 


at all 
(2) Arrangements for systematic study and 
discussion between officials, academi- 
cians, and businessmen interested in 
: mercantile Jaw. : 
(3) Ensuring up-to-date reporting of impor- 
tant meterials emanating from courts 
and other quarters. 


(4) 


Examination of proposals for reform 
in the law, as needed from time to time. 


In the field of science, the need for libraries 
and laboratories had long been ignored. It 
had to be strenuously fought for ; and now the 
battle has been won. The need is taken for 
granted, and is being met. In the field of law, 
the need for libraries is at least as great. The 
need for laboratories of a different kind, where 
mercantile documents can be collected and 
subjected to close and critical examination is 
also equally great. But these needs for an 
adequate mercantile law library and laboratory 
do not appear to have provided or even 
realised anywhere in India. Some experiments 
on a minor scale have been made here and 
there, but they amount practically to nothing. 
Forty years ago, the business world (with a few 
exceptions) did not admit the needs of science. 
Even to-day, the business world is not meeting 
the needs of its own laws as they should be met. 
Not only must libraries and laboratories of 
mercantile law and practice exist, but their 
existence should receive regular and extensive 
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publicity, and their amenities should be 
available to the public needing them.. Such 
libraries and laboratories would need the joint 
endeavours of the Indian Governments, foreign 
countries, universities (both Indian and 
foreign), the business world, and individual 
enthusiasm and ‘enterprise. ' Unless individual 
efforts receive for greater encouragement than 
they have so far, the whole scheme would risk 
failure. 


` А few persons of the highest competence 
and experience’ and initiative should be 
entrusted with the task of conducting system- 
айс comparative study both in India and 
abroad. Conditions hitherto prevailing in the 
land have led to very few persons who possess 
all those qualifications and are capable of 
undertaking the herculean task, with reason- 
able chances of success. Of those few, some 
have been absorbed in other activities. Justa 
few are perhaps available to tackle on an over- 
all basis the topics of general mercantile law, 
company law, Waters (all with experience 
gathered “оп the spot") ane fiscal legislation, 
and they may need younger persons. to serve 
as under-studies and take their places even- 
tually. In this field, more perhaps than in any 
other, mistaken selection does not merely lead 
to barren results but to positive harm to the 
interests of the country. 
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"Relevant materials are published here and 
there in a scattered manner. Some materials 
are reported with unnecessary multiplicity. 
Others, equally important, escape the' notice 
of publishers. If the promotioh of such 
studies is a first charge on the nation, then’ 
publication of such materials is the united 
responsibility of all tbe powers interested in the 
welfare of the nation. And cost should be no 
consideration, because .the ultimate yield, 
though, to some extent, invisible. profit, will 
far exceed whatever the cost may be. 


The problems- of revision of law are of 
a more comprehensive nature, and moreover 
some attention has been paid tothem. Ifthe | 
more immediate needs of libraries and 
laboratories within convenient reach of those 
who need them and of comparative study 
oflaw be first met then the questions relating 
to revision of law cán naturally be better 
tackled. A good beginning’ could be made 
by the Governments, business people interested 
in their own laws, lawyers interested in 
assisting the Governments and the business 
people . with those laws, and the public 
interested in the ordered progress of economy 
and law, drawing closer together in evolving 
ways. and means for the better handling of 
mercentile law. 
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The prospect of continuous development 
of a country becomes feasible only through 
the sacrifice of the people especially in case of 
all the back-ward countries of the world. 
What we have now in front of us is nothing 
but incalculable burdens with very meagre 
means to solve. 


The country is to:develop through 5-year- 
plans. The plans involve huge outlay. The 
country’s basic source to enrich its treasury is 
through various taxations on the people. The 
Income-Tax is one of the aiding media and 
main supply link to the country’s financial 
reservoir. This is a tax only levied against 
income. There is hardly any civilised country 
in the world left, where identical tax is not 
visible. Income-Tax is universal. 


` The basic principle hardly varies but only 
the. rate. The supporting speech of our 
favourite Finance Minister, Mr. T. T. Krishna- 
machari in steering up the Finance Bill in the 
Parliament on the 17th of April, 1964, made 
the people electrically dumb. Inspite of his 
best assurances and painstaking justification, 
people apprehended a bad breed through this 
Bil. Perhaps, the gap between plan and re- 
sources is so wide that the Government has 
been compelled to launch upon increased taxa- 
tion with effect from the current assessment 
year 1964-65 But since the last few years the 
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Reflection on Income-Tax 


Т. С. BHATTACHARYYA 


people are experiencing tremendous economic 
pressure. In that background, our T. Т. К. 
is also much anxious to lullthe people but he 
has nicely failed to cover his budget which 
yearns for money and more money with a 
benevolent appearance, 


Alas 1 the mission of placating people and 
increasing revenue could not go together and 
all his efforts could not bring him unstinted 
popular support. It seems that he is more 
morally and reasonably duty bound in the 
mission of making the budget a success rather 
than to look to the hardships of the feeble 
millions. 


India is already overdosed with all manner 
of taxation. Great number of specialists and 
economists confirm this uncanny position of 
India. An expanding economy needs finance 
and country's capacity of earning is exclusively 
limited. Therefore, it must lead to great 
Strains on taxation. The mode of public ex- 
penditure, whatever might be its speculative 
motive, must consciously be under a ceiling 
otherwise, the reflection in reality results in 
heavy taxation and surely it will encourage 
the highest taxation. This is what we are fac- 
ing now under Indian economy. The lessons 
from U. S. A. Government very specifically 
show how under mixed economy and by 
governmental encouragement towards mother 
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industries quite a favourable development is: 


accelerated. We have the same policy in front 
of us but possibly not the same mind to adopt 
it for the benefit of the country. The impetus 
span is only. 5 years. 
in the dogma of Socialism and adamant attitude 
to build our country perfectly allright, we 
cannot proceed too long with the Military Ex- 
penditure. A definite peaceful media must come 
out to make real: peace with the neighbouring 
countries to settle up the militant dispute which 
have already cropped up. Otherwise, renew- 
ing the expenditure on this particular head 
will only jeopardise our mission and therefore, 
‘any progress “would be: hardly possible to 
achieve. The constant curtailment of plan- 
budget due to drainage on this head may be 
a dire necessity but its continuation for ап un- 
certain period would obviously play ап adverse 
result on the standard of living of the people. 
When our plans are sincerely advocating for 
raising the general standard, if the actual 
policy in fact retards, surely this country under 


development programme cannot progress ap- , 


preciably. When the people fervently expect- 
ed to have some financial relief, the government 
on the other hand, played Shylock, the’ jew. 
We wonder, whether, as we find here has any 
healthy feelings ' towards and potential connec- 
_tions with the mass or it has any responsibility 
to look to mass benefit. The sublime idea 
embodied in the immortal saying ‘for the 
people and of the people’—is reduced to noth- 
ing. Why is this зо? Perhaps по reply will 
come out. This Government, has been kind 
enough to allow some relief in black and white 
and that too on a basis of partiality. T. T. K's 
stepmotherly Tax concession from Rs. 3000 to 
Rs. 3300/- to a married person with no issue, 
from Rs. 3,300 to Rs. 3600/- to a married 
person with oné child and from Rs. 3600/- to 
Rs; 4000/- in case of more than one child can- 
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If we have a firm faith . 


not be whole heartedly supported. We boast 
of having an efficient statistical department. 
This department has furnished the data that 
as the income mounts up the number of 
children in a family become proportionately 
less, of course ignoring any exception. Accord- 
ingly, the relief must have been proportionately 
more in lower income group for а person 
married and with more than one child. Our 
country: needs finance and that is for the deve- 
lopment and betterment of the people but 
while pressing them if the sociological aspect 
and other factors are neglected who will benefit 
from the expected improvement ? 

Most depressing of all is that the recent 
Finance Act has completely ignored the case 
of the bachelors. As yet the Government has 
not seen any reason to feel sympathy and to 
allow any special concession to this group. 
Unfortunately, we don’t see that our bachelors 
are enjoying the similar advantages as 
the UK. or U.S.A's bachelors do. The 
fact remains that here they have to carry 
a pretty number of responsibilities and their 
sacrifice counts a lot in the society. Many’. 
remain bachelors since they have vicarious 
liability to maintain and support large families 
of non-bachelors. To discriminate the pressed 
and burdened bachelors from free bachelors 18. 
difficult but not impossible. - The Act may be 
amended to call for details as to bachelors in 
the Return itself. Certain quick-cure drugs 
may bring immediate relief to, the patient, but 
ultimalely such remedies may lead to lasting 
injury. The new amendment of the Act will 
count difference of returned figures with assessed 
figures by 20%, as suppression of income will 
invite penalty. In proper cases this may work 
well but Income Tax Officers should be directed 
to guard against bonafide mistakes.’ ` р 

It is admitted by statistics that more than 
95% of the total population are under the 
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ceiling of Rs. 500/- income. group. Simul- 
taneously, the price line of daily necessities is 
shooting up beyond manageable standards. 
People are on the verge of starvation. Bache- 
lors or married no one to-day is free from the 
burden of pushing life through the stormy 
times, In this context, the tax policy based on 
partiality is the least expected. A country 
solemnly preaching Socialism and advocating 
for an effective approach-to socialism, promising 
the removal of disparity, stubbornly assuring 
to make a parity in income, cannot expect 
sincerity and spontaneous support of the 
mass if it follows a reverse, unhealthy, unde- 


mocratic policy. The approach through the 


current amendment is a very narrow one. It 
considers the matter relating to a single year 
and therefore it is hardly conscious of maintain- 
ing a sustained policy. Our budget on the 
National Balance Sheet is not subjected to 
proper review by a strong and critical opposi- 
tion and as such its angularities are not removed 


as expected in a viable'democracy. It, there- . 


fore, clearly shows one party monopoly only 
to support a specific interested class of the 
country. А peep into the new advocacy on 
taxation and a correct comparison between 
assessment year 1962-63 and 64-65 would fur- 
nish us enough material to confirm the biased 
approach. Ы 


A person married and having more than one 
child earning Rs. 5000/- paid Rs. 42/- in 1962-63 
but in 1964-65 he has to pay Rs. 84/- thereby 
the pressure is increased by 100%. But, a per- 
son in the same category earning Rs. 2,00,000/- 
paid Rs. 1,34,601, but in 1964-65 he has to pay 
Rs. 1,15,865/- which is a concession by 13.92%. 
It is a blessing to the latter group but on what 
principle? Does the Government seriously 
suggest that this tax-structure is framed upon 
a progressive basis ? 
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We are afraid, it is a negation of the brillant 
utterances on state policy at AVADI and Gopa 
Bandhu Nagar. 


Under section 207 of the Act if the total 
income exceeds Rs. 2500/- over Tax free limit 
the assessee has to make an advance payment 
in 4 instalments. Inspite of doing so again 
during the current assessment year he has to 
pay tax on the basis of self assessment. Though 
this will perhaps be adjusted in the next year, 
there is obviously for some assessee a double 
taxation in the current year. This hardship 
could be avoided with a little caution, when 


- people are so hard pressed. 


The alarming increase in population cons- 
tantly indicates a danger signal. The country 
wise movement to introduce family planning, 
to minimise the heads of every family to a 
certain maximum limit, will be surely impaired 
if the bachelors are encouraged to marry in 
order to avoid tax-burden. Our plans cannot 
cope with the expected producion unless some 
basic, constructive check is applied on some 
vital points. Whether, we accept Malthus or 
the Optimim, we are facing some grim, perni- 
cous signal especially on food but side by side 
in other developmental activities too this 
problem has an invisible hand. The recent 
address of Mr. Asoka Mehta, the Deputy 
Chairman of the Planning Commission, on 
Demographic Training at Bombay on the 15th 
June, 1964, stressed to defer marriage till a 
later age for both men and women as a step to 
check the population growth. But, we doubt, 
how far his suggestion would materialise. 


The Compulsory Deposit Scheme apparently 
at the initial stage seemed cruel but eventually 
each and every individual was satisfied that 
they were having some ideal savings and a good 
fund was thus accumulated. But the recent 
amendment of the Income Tax has lifted the 
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scheme of individual savings but forces him t o 
pay by way of tax nearly as much without the 
element of saving. Side by side the introduc- 
tion of the Annuity Deposit Scheme preaches 
that an individual earning above Rs. 15,000/- 
must make an annuity deposit otherwise the 
Assessee becomes: compulsorily liable to pay 
higher rate of income tax and Super Tax. Inter 
Corporate Dividend is now set free, The res- 
trictions under Sections 280 and 137 of the 
Income Tax Act have been much slackened. 
This is likely to discover concealment of income 
and greater use of S.147. 


TTK's proud announcement clearly con- 
ciliates a class of people earning more than 
Rs. 20,000/-. A blind support seems to capi- 
talism, neglecting any other constructive-ism. 
Thesalaried men have hardly any scope to 
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evade tax but in case of profession and business 
itis easier. The mechanism of Income Tax is, 
not quite effective to cope with these exits and- 
the utterances of Prof. Nicholas Kaldor on 
tax-evasion still stands correct. The recent 
action taken by the Home Minister, Mr. G. L. 
Nanda, perhaps confirms it. 


Income Tax should not therefore rigidly 
advocate as a tax on income without reference 
to the minimum standard of living and econo- 
mic conditions prevailing in the current assess- 
ment year. А slight relief to a lower incom- 
ing group and a more progressive taxation to 
higher incoming group will surely help to 
make a better march to Socialism. If the 
people of India smiles, the country will 
automatically smile. The prosperity of the 
country cannot be made unless all her sons 
prosper. 
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A Veneration to Sir Asutosh Mukherjee 


‚ “What Bengal thinks to-day, India thinks 
to-morrow”. The expression perhaps resemb- 
les grim, illogical and possibly a mockery on 
the face of Bengal as it is to-day, but in fact 
the entire development of India, owes to a 
larger extent to this tiny province. Undivided 
Bengal made a very remarkable, historic pro- 
gress in. the field of intellectual rennaissance. 
In the first half of the sixties, Bengal gave 
birth to quite а number of illuminating genius 
with turbulent speed and progressive outlook 
to form a new. constellation in culture in the 
next century. Asutosh Mookherjee was un- 
deniably one of them. Since the initial incep- 
tion of his life he was courageous, heroic, 
steady and cultivated a fierce love of indepen- 
dence. This he often displayed in thousand 
and one occasions of his public life. A man 
apparently very strict, adamant in his perfor- 
mance but inwardly a man with a very broad 
open heart—a heart for all, a thoughtful heart 
agonised always for the cause of the students. 

Possibly he was the first champion to think 
of creating another NALANDA at Calcutta. 
He dreamt to collect all the good seeds of 
both national and international sphere and 
under their most valuable and able guidance 
the future colonels of the country would be 
. prepared by batches. The undeniable fact that 
any country to exalt her position gradually, 
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needs immensely the help of genius, oarsmen 
of ability and versatile qualities. He tried to 
shape the theme into reality. Unfortunately, 
the country unlike other regime could not 
give him unstinted support and a free access 
to act independently. He faced innumerable 
obstacles but it was his undaunted valour that 
crowned him with success. He created a 
Post Graduate Department in the Calcutta 
University in 1917, filled it with all possible 
brilliant scholars from the far flung corners of 
the country. He set up a chair for Pali and 
under his able craftsmanship Bengali was 
introduced in the Post-Graduate Course. He 
realised that the vitality of education should 
be learnt best only through the media of 
mother tongue perhaps was concretely advocated 
by him and his personal participation in the 
mission gave sufficient impetus to follow the 
same path in other universities too. The entire 
enlightenment of the education system helped 
immeasurably the middle class in India in the 
period of national upliftment. Не was never 
a man absorbed in politics but his contribution 
in the political forum was nevertheless not 
negligible. To-day, India's language problem 
is а hoax and the country finds tremendous 
hardships to progress speedily discarding the 
influence of any narrowness. He imbibed the 
issue of the linguistic integration of India as a 
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entually created a national liter- 
ature by intrbducing the study of Indian 
igh academic levels. He opposed 
vehemently the \enactment. of the University 
Act, which was unfortunately passed and came 
into force on 119-1904. But in the capacity 
of Vice-Chancellor of the Calcutta University 
he deftly defeated its restrictive intents. His 
nationalistic biasness could be observed in 
his refusal to abide by the direction of the 







` Шеп Lt. Governor of Bengal, Bamfylde Fuller 


who was extremely eager: that the Syndicate 
should withdraw recognition from some schools 


whose students had already taken part in^ 


political forum. Fortunately enough Lord 
Minto, the Viceroy and Chancellor of the 
Calcutta University backed up Asutosh in this 
and Fuller resigned himself. To-day, during 
the centenary of this great man of the country 
we feel very sincerely that what a great degree 
of deteriorations we are having in the line of 
education. We have now innumerable Univer- 
sities but “not nearly enough teachers of 
quality ; for the States, a University has become 
a “Status Symbol". When Education Ministers 
both at the centre and in the States think 
nothing of dangling carrots and brandishing 
sticks before the Indian Universities, it is 
salutary to remember the man who fought for 
academic freedom at a time when bureaucracy 
was all powerful and resistance carried few 
rewards, Sir Asutosh Mookerjee owes the 
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country no apology for placing education 
above agitation in those early years of the 
century ; perhaps those who have debased 
academic standards since owe him one". 


The trend of education that we are having 
presently indeed cuts a very sorry and sad 
plight. If the prevailing defective’ system of 
education continues, with its destructive octo- 
pian limbs, we then simply live in memoirs of 
our glorious past and welcome an unwanted 
adverse future. 


. Rabindra Nath Tagore :—“Men are always 
rare in all countries through whom the 
aspiration of their people can hope to find its 
fulfilment, who, have the thundering voice to 
say that what is needed shall be done; 
Asutosh had that magic voice of assurance. 
He had the courage to dream because he had 
the power to fight and the.confidence to win— 
his will itself was the path to the goal". 


Bipin Chandra Paul" Sir Asutosh 
Mookherjee is the most complex character 
that I have seen....this complexity is I 
think, responsible for the widely divergent 
estimate that diverse people have formed in 
him. He has enthusisatic admirers. He has 
persistent detractors. But there is опе: matter 
in which both his admirers and detractors seem 
generally to agree and it is that he is by ‘far 
the most powerful public character of his 
generation.” 
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MR. JUSTICE $. А. MASUD 





Our Ex-President of the Union 





“OUR HOMAGE TO A MEMORABLE PERSONALITY” 


We are no more blessed with the moving 
spirit of Prof. S. A. Masud, who has been re- 
cently appointed a Judge of the Calcutta High 
Court. The wrench of separation has cast a 
gloom on us. We do poignantly feel this pang 
of parting. His was an inimitable tempera- 
ment which enchantingly hovered over our 


5 student life. His matchless, sweet nature and 


. profound humanism inspired us to nobler. acti- 
wities, We felt elevated in spirit by his noble 


= eontact. 


- Hon'ble Justice S. A. Masud, son of ап 
éminent national personality, Sir Syed Nasir Ali, 
Kt., was born in 1915 in the village of Bainan, 
Bagnan, Dist. Howrah, West Bengal He is an 
М.А. LL.B. of the University of Calcutta. 
Subsequently, he was called to the English Bar 


in 1944 and joined the University College of 
Law as a Professor from 1946 and retained the 
position efficiently till January 1964. He 
honoured the position of the President of the 
Law College Union in 1952-53 and then from 
1956 to 1964. He is an illustrious member of 
the Syndicate of Visva-Bharati, a distinguished 
member of Governing Body, University College 
of Law, an eminent Law Reporter, Govt. of 
West Bengal, апа an outstanding. Legal Adviser 
to the Board of .Wakfs, West Bengal. > Moreover, 
he is a popular social personality associated with 
various public organisations, viz., Youth Hostel 
Association. of India, The Refuged, The Law 
Institute etc, 


May his spirit and. enthusiasm inspire us in 
our onward passage through every walk of life. 


Our Union Activities : 


General Secretary’s Report 


The session 1963-64 during which I was 
fortunate to become the General Secretary of 
the College Union was undoubtedly a glorious 
year, pregnant with far-reaching possibilities 
and it is posterity to judge the activities of 
the Union. 


The report of the General Secretary is 
traditional and I am morally obligated to 
place a synopsis on the general activities of 
the Union. We commenced our activities 
with a colourful reception to the students of 
the University of California in the College 
Library Hall. We received Binoba ~ Bhaveji 
in the University Campus along with the 
students of the University College of Arts 
and Commerce. 


The Social department of our Union 
arranged a general reception for the first year 
students at the University Institute Hall. The 
occasion was graced by the kind presence of 
the Hon’ble Mr. Justice Arun Kumar 
Mukherjee. A pleasant musical soiree was 
arranged for the entertainment of the studeuts 
and the guests. Annual Bengali Drama 
‘Kanchan Ranga’ was staged at the Mahajati 
Sadan with a grand success. The occasion was 
graced by the Hon’ble Mr. Justice D. N. Sinha 
of the Calcutta High Court. 


A part of the glorious cultural tradition 
of our college is the grand Re-Union. This 
- year also our Re-Union Secretaries arranged 
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a colourful musical evening in the University 
Institute Hall, where a large number of 
students representing both the past and the 
present assembled. Hon’ble Mr. Justice Asoke 
Chandra Sen presided on the occasion. 


The debate section of our Union is one 
of the successful and busiest departments, has 
not failed to keep its tradition. Our debators 
have brought home several prizes from 
different places of India, In this respect I 
must congratulate our debators and Mr. 
Dilip Roy Chowdhury, the Debate Secretary. 
Our Aid-Fund section served the students very 
effectively and free printed question papers 
have been distributed. The Cheap Store also 
rendered excellent service throughout the 
year. 

During the short tenure of this Union, it 
had to pass through many events which 
deserves mention. I cannot resist myself fo 
mention the name of our wellknown ‘Masud 
Shaib’ the popular Union President, who is 
elevated to the bench as a Hon’ble Judge of 
Calcutta High Court during our working 
session. He was our president and we feel 
proud of him. 


Apart from traditional functions, this year 
our Union had to face a very critical time 
during the last few months when an unfortu- 
nate disturbance in the city shocked the student 
society. Our Union protested against all 
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disturbances and took the leadership to 
establish religious harmony in Calcutta. 
Many of our students enrolled their names 
in the ‘Peace Committee’ to serve the nation. 


Once again опг Union came forward 
to protest against the socalled. student distur- 
bance. The great achievement of our Union 
this year is the opening of ‘Late Evening Law 
Class.’ We are always grateful to our revered 
Principal without whose constant support and 
able guidance it would not have been possible. 


1 am also indebted to our ‘Vice-Principal 
Dr. В. ЇЧ. Mukherjee, the Hon’ble Mr. Justice 


D 
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Y 


S. A. Masud (Ex-President), Prof, Pratap 
Chunder Chunder, Prof. Sunil Kumar Mitra, 
Prof. Netai Das Roy, Prof. Rabindra Nath 


 Sanyaland Sri Mrityunjay Prasad Basu whose 


keen interest and co-operation have inspired 
our activities. Lastly, I offer my thanks to 
all members of the Working Committee and 
my fellow friends of the College for their 
sympathetic co-operation and unstinted support 
in all Union Performence. 


ASUTOSH LAW 


General Secretary 
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Better late than never has been the only 
promiscuous factor that enabled us to rush 
forward backed by a grim delermination to 
bring out the journal surely before the students. 
Undeniably, this time we have had to face with 
so many stark and stale. However, the conti- 
nuous, dauntless effort and the zeal backed by 
zip from the revered professors and well, wishers 
eventually have helped us to bring the entire 
theme in reality. ‘We are indeed sorry to flash 
that the budget provision for this Journal is 
not apt enough and to make it qualitative the 
available financial resources is not at all suffi- 
cient. Turning to the other side it can be 
convincingly said that the prevailing system of 
disbursing payment is such that sometimes it 
becomes well nigh impossible to make progress 
with the Journal. We, therefore, fervently 
request the authority and the University to be 
considerate, humane and obviously more 
sympathetic especially in the Law College Union 
activities where a year is of hardly 8 months 
and the poor Union does not enjoy a full 
session more than the same limitation. We 
are, sincerely grateful to all who have taken 
the trouble of contributing and sending their 
valuable articles to enrich and popularise more 
` our Journal. 


We have been favoured in our mission 
with the blessings and  good-wishes of 
Mr. G. A. Parikh, Rector University of 
Bombay, Hon'ble Minister I. D. Jalan, Govt. 
of West Bengal, Hon'ble Justice Harbans Singh, 
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. Report from the Editors’ Desk 


Punjab High Court, Prof. А. T. Markose, 
M.A., LL.D., University Professor and Head 
of the Department of Law, University of 
Kerala, Hon'ble Mr. Justice Raghubar Dayal, 
Supreme Court of India, Sri M. C. Desai, 
І.С.5., Chief Justice, Uttar Pradesh. Mr. Justice 
K. S, Venkataraman, High Court, Madras 
amongst others. 


We mention the name of our revered 
Principal Dr. P. N. Banerjee without © 
whose constant inspiration апа valuable 
guidance it would not have been .possible to 
bring out the issue. We are sincerely grateful 
to our Editor-in-Chief Dr. Pratap Chunder 
Chunder, Professor Sunil Kumar Mitra. Prof. 
N. D. Roy., Prof. R. N. Sanyal, Prof. P. P. 
Modak and Sri M. P. Basu. The Editors also 
very gratefully admit the names of Sri Paras 
Nath Singh, Dilip Chowdhury, Mrs. Amita 
Rani Saha, Sri Mihir Banerjee, Sailen Das, 


“Sibu Roy, Bejoy Kumar Lala, Paresh Dutta, 


Amar Mallick, Smriti Bhowmick, Harish Singh, 
Sibu Ganguly, for their active co-operation in 
publishing tbe Journal. 


Lastly, we must admit the most valuable 
guidance and assistance rendered by Messrs. 
Navana Printing Works and we thank them 
for their hearty co-operation. ` 


To all others our thanks and gratitude are 
due. ` 


TULSI CHARAN BHATTACHARYYA 
SHANKAR Roy 
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The Debate Forum :— 


The Debate is a vital section of the Union. 
It is undeniably accepted that this time we 
have been able to win quite a few 
number of Prizes. 


The main speakers of our time are— 
Messrs. Tulsi Charan Bhattacharyya, Bishok 
Guha Majumdar, Ashis Ray, Samir gati Roy, 
Amal Dutta, Aloke Ganguly, Miss Mridula 
Sikka, Miss Ranu Guha & Kausala Kanugai 


Individual prize has been obtained in the all 
India debate competition at Allahabad by 
Sri Amal Dutta. Individual Prize obtained by 
Sri Tulsi Charan Bhttacharyya, in the All- 
India debate competition held at Lucknow, 
February, 1964. 
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A Joint Second Prize was obtained by M/s. 
Ashis Ray & Samir Gati Roy at Behrampore 
debate competition. Miss Ranu Guha wona 
2nd Prize in the Inter-Collegiate debate com- 
petition organised by the Calcutta University 
Institute. 


І am much grateful to our Principal 
Dr. P. N. Banerjee, vice-Principal Dr. B. N. 
Mukherjee, Mr. М.Р. Basu, Prof S. K. 
Mitra.and Prof. N. D. Roy. 


Iam also indebted to all of my friends and 
the staff without whom I could not make 
a nice and effective progress in this Section. 


Diu Roy CHOWDHURY 
Debate Secretary 
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_Керо from the Students Aid 


This branch of the Union play the most 
vital role amongst the Students. The country is 
admitted poor and her sons hardly get sufficient 
scope to sprout themselves especially in the 
academic sphere. The slogan of making the 
arrangement of free education both in the 
School and College levels are still the dreams 
of unreality. Innumerable students come each 
year to study but unfortunately and most 
tragically a portion of them leave the line 
without any desire to dé so only because of 
financial insolveney. The available resources 
are very poor and negligible in comparison 
with the-total demand. ` 


However, we have used every possible 
means to satisfy the average. More than 350 
applications were received and after a careful 
consideration quite a large number of the total 
applications were granted financial aid. 


Appreciable number of students were bene- 
fited by borrowing books from the Students’ 
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Fund Secretary :— 


Aid Fund Library of the Union situated at the 
third floor of Durbhanga buildings.” We would 
request the authroity earnestly to pay more 
attention and sanction something more subs- 
tantially for the benefit of the poor students. 


Cheap Store 


The Cheap Store served though silently but 
a very useful purpose by supplying the 
necessary books at a cheaper rate. A record 
sale of Law books, exercise books etc. were 
made this year. 


I must thank at the end the President and 
the Executive members of the Union for their 
valuable guidance and hearty co-operation. 


MANABENDRA ,BANERJEE 
Secretary 


Students Aid Fund 
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“Report of the Social and Drama Secretaties 


The activities of the Union cannot full 
fledgedly focussed unless it is accompanied by 
the Social & Drama branch. Since time 
immemorial it. is observed that the human 
beings have an inherent tendency towards 
recreation, А man struggles, fights, suffers but 
a time comes when he forgets everything and 
surrenders before the magical influence of the 
recreational branch. In the Law College 
arena even, though.students, we are not out 
of taste. І 


We switched on our performence of this 
section. through Freshers welcome. A variety 
performance. was organized and the occa- 
tion was very kindly graced by Hon’ble 
Mr. Justice Aroon Mukherjee. 


As the Law College tradition flows, we 
were capable enough to bring a few tempting 
crowns and enriched the name of the college 
thereby proving once more that the Students 
are indeed talented. 


The following results spoke in favour of 
us in the Inter-Collegiate Drama Competition 
organised by the University Institute, Calcutta. 


Ist in Hindi Drama 
3rd in Bengali Drama 
Ist in English Drama 
4th in Bengali Drama (girls) 


We organised a very colourful Annual 
Social at the Mahajati Sadan and staged a 
very successful drama “КАМСНАМ RANGA”, 
The entire auditorium was spellbounded. The 
occasion was’ graced by the Hon’ble Mr. 
Justice D. N. Sinha. 

We must sincerely acknowledge the bless- 
ings of our Principal Dr. P. N. Banerjee and 
the unhindered co-operation from all the 
friends of the. College to make our every 
function a success. | | 

UTPAL RANJAN SARKAR 
ОРАК RANJAN MITRA 
Jt. Secretaries, Social & Drama 


ERRATA i 
Please read the Title of Page 51 as “Trends in the working of the constitution for a 
decade and the Rule of Law." 
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From 


_ When we contemplate the hoary past of 
Hardinge Hostel, it appears to us like the great 
Banyon tree of. Bengal in the Botanics on the 
other side of the Ganges. Students, like birds 
from far and near come to find hard earned 
rest for their fatigued wings and burdened 
brains to nestle together and to prepare again 
after a nights’ rest for the battle of a keen and 
competitive student life,—the very next morning. 


Thus we fight, relax and rest alternately 
during the day and at night and prepare, like 
speaf-gatherors to collect by dint of hard labour, 
whatever grain and gain may come our way 
and provide us with funds for our future lives. 


All college Hostel, and our own beloved 
` hostel being a prototype of the biggest and 
best among them, play the role of a conserva- 
tory where like the embryos of the flora and 
fauna the elite of the coming generation of men 
are nursed and nurtured. They find here the 
natural affection of a mother and the disciplined 
attention of an experienced nurse, to succour 
and sustain them in their moments of depression 
and despair, in a region remote from their home 
and habitat. 


And this is natural, natural it is because of 
the fatherly eyes of our beloved Principal and 
Vice-Principal remain always on us. Their 
sympathetic patronage in the every walk of our 

-Jaw student life inspires us to rise to any 
situation. i 


Yet, it remains incomplete if we forget to 
remember with due deference our ever-vigilent 
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out Hardinge Hostel 


superintendent, Prof: Sri Sadhan Roy Chou- 
dhury and Dy. Supdt. Sri Mrityunjoy Basu 
but for whose fostering care it would have 
been something difficult for us to remain aloof 
far from our home and habitat for years to- 
gether. — 


It is а common adage that tradition seldom 
dies, In the days gone by boarders of this 
hostel always took keen and active interest in 
the extra curricular activities of our college. 
And the present students are no exception to 
this. Several portfolios of the College Union 
are held by our boarders. Sri Nikhil Chakra- 
vorty in the Joint Athletic Secy.: Samir Gati 
Roy and Utpal Ranjan Sarkar are“holding the 
portfolios of A. С. S. and Л. Social Secy. 
respectively in the law College Union. Biswa 
Nath Bose and Ajoy Bhattacharjee, two of our 
energetic friends are the Indoor Games Secy 
and Badminton Captain respectively. 


An inspiring information is that our students 
are active not only in the Union; they have 
pushed themselves into prominence even in the 
arena of Sports and.atheletics. Among them 
the names of Sri Ashit Manna who represented 
our victorious College in the Inter Collegiate 
Table Tennis Competition and Sri Jagannath 
Ghosh and Sri Manna two promising athletes, 
demand the mention. 


In the different fields of student career, the 
boarders of our hostel are no less shining. This 
hostel shelters students studying Law as well 
as other allied courses general or professional, 
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And satisfactorily enough they come ош 
successful, and often with brilliant result, and 
specially, we may mention here the name of 
Sri Prabirandra Nath Roy who stood en in 
W. B. C.S. Eramination. 


Though it will sound hackneyed because 
much have been said in the past, yet our report 
will remain incomplete if we do not mention 
the oft—pronounced grievances of the boarders, 
of their hostel regarding a telephone and a 
_spacious visitors-room, the dire necessity of 
which can not be brushed aside by any fact, 
The gruesome absence of a sick-room in a 


hostel like this of ours must have drawn the 
kind attention of the authority long back. And 
we re-new our appeal herewith. 


In fine, we like to close our pen after 
thanking the Law Journal Editors who have 
been considerate enough to find a place for 
this report in this valuable journal, 

PROBHAT PAHARI 
Chairman, Ward V. 


SHAKTI SENGUPTA 
Chairman, Ward IV. 


AMIYA PANDE 
Chairman, Ward III. 
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Speaking from the Maidan 


As usual, the Athletic Season commenced 
with Foot-Ball under the captaincy of Sri 
Soumen Mitra. This was the season where 
we wallowed in mud and defeats. We were 


not а bad team only the others were better. 


However, we played our best and got a good 
bit of fun out of each game. Our sincere 
congratulations to Sri Sukumar Samajpati.who 
led the Calcutta University’s victorious Foot- 
ball team and had the rare distinction of 
donning India “Colour.” We also thank Sri 
Sunil Nandy who represented Bengal this 
year. | 
It was certainly many years since C. U. 
Law College had such a good cricket team 
as that of 1963. We earnestly hoped that we 
would be able to win the Inter-Collegiate 
Cricket Championship. But unfortunately 
we lost and lost to an unknown team like 
R. G. Kar medical College in the 2nd round. 


. All our hopes were dashed to the ground.. 


We realised the essence of cricket —*uncertainty?. 


Special mention must be made of our Captain | 


Sri Shyam Sundar Ghosh who established 
a record by taking, 7 wickets for ‘O’ run—an 
outstanding achievement indeed. Sri Bhaskar 
Gupta also created a new record in the Inter- 
Collegiate Tournament by capturing 10 wickets 
іп ап innings. Five of our boys were selected 
for Calcutta University Cricket Team. They 
were Sri M. Parekh, Sri А. Chatterjee, Sri B, 
Gupta and Sri R. Jeejeebhoy and Sri J. Dev. 
Our hockey Team captained by Sri Jayanta 
Dev gave a fighting display in the tournaments" 


< 
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we ‘participated: though “һе over-all perfor- 
mance of the team was not outstanding like 
previous year. Sri J. Dev and Sri К. Jeejeebhoy 
represented Calcutta University Hockey team, | 
ап@ Sri Jeejeebhy had the additional honour 
of gaining double ‘Blue’ in Hockey and 
Cricket. ` 


The College Athletic Sports, held on 23rd 
February, was among the successful extra- 
curricular activities of the year. Though the 
standard of performance was not- extraordi- 
narily high, it was marked by keen competition, 
This year the Prize distribution ceremony 
was held in solemn dignity in our library 
Hall. Our beloved principal Dr. Р. N.. 
Banerjee presided over the function and 
Hon’ble Mr. Justice Sri B. C. Mitra gave away 
the prizes as Guest-in-Chief. Hon’ble Mr. 
Justice S. A Masud, our Ex-President, Athletic 


Club, graced the occasion by his presence Sri ` 


Kalyan Ghosh won the Individual Champion- 
ship with 16 points to his credit. 


This was the golden year in the annals of. 
Indoor-games. We won the Table-Tennis 
Championship organised by the University 


Institute and became runners-up in the Inter- 


Collegiate Competition sponsored by Calcutta 
University Sports Board. Sri B. Bhattacharya, 
our Captain had the esteemed distinction of 
leading Calcutta University Table-Tennis team. 
Our team was represented by Sri B. Bhatta- 
charya, Sri S. S. Ghosh, Sri A. Manna, Sri В. 


Jeejeebhoy and Sri Probhas Das. Our sincere 
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thanks to Sri Т. S. Rajan who had the un- 
paralleled honour of winning Carrom Cham- 
pionship for 3 years in succession. “Sri Abhijit 


Sengupta added another feather to the сар. 


by annexing Snooker Championship. 


The College Table-Tennis, Badminton 
and Carrom Competition were held with: much 
enthusiasm. Our congratulations to Sri Aloke 
Rudra and Pramatha Das Gupta who became 
winner and runner-up respectively in the Bad- 
minton Singles Competition. The College Table 
Tennis Championship was won by Sri Ashoke 
Chowdhury followed by Sri Prabhas Das as 
Runners up. Much credit goes to Sri 
Biswanath Basu, Indoor-games Secretary, for 
organising this department. We also sincerely 
thank the Boarders of Hardinge Hostel for 
their kind co-operation and help in conducting 
the Indoor games tournaments and for the 
permission of using the courts and Table- 
Tennis Board. Е 


We also participated in Volleyball | and 
Basket-ball competition but could not achieve 
much success. і 

On the 18th and 19th April, the Annual 
Body Building Copetitions were held at the 
College Gymnasium Hall. There were four 
different items, (i) Mr. Law College (Best 
Physique), (ii) Mr. Samson (Strongman), 
(iii) Yogic Asanas, & (iv) Endurance. The 
results are as follows :- ы 

(i) Mr. Law College—Sri Ashoke Banerjee 

(ii) Mr. Samson—Sri Saibal K. Poddar 

(iii) Yogic Asanas—Sri Gopi Nath Saha - - 

(iv) Endurance—Sri Ashit K. Chakravarty. 

We are really proud to have Sri Manotosh 
Roy, Mr, Universe as our inspiration and guide, 


^ 


We would be guilty of leaving our duties 
incomplete if we do not mention our great debt 
to our revered professors and beloved friends. 
Respectfully, we express our deep gratitute and 
extend our,sincers thanks to our Principal 


Dr. P. N. Banerjee, Vice-Prinoipal Dr. B. N. 


Mookherjee and Prof. S. K. Mitra our popular 
President of the Athletic Club- who have been 


“ош constant guides. We are also indebted to 


Sri Mrityunjay Basu for his keen interest, 
active co-operation and valuable timely advice. 
In fine, we must mention that it would not 
have been possible for us to bear the respon- 
sibility on our shoulder if we did not receive 
sincere co-operation and active assitance of the 
students in general, players, sports enthusiasts 
of the College and the help and guidance 
of our revered professors. 


NIKHIL CHAKRAVARTY, 
Gort МАТН GHOSH, 
Jt. Secretaries. 


President and Jt. Secretaries of the Univer- 
sity College of Law Athletic Club, Calcutta, 
1959-64. 


President 
1959-64 Prof. S. К. Mitra. 
Jt. Secretaries 
1959-60 Sri B. Barman 
„ soumen Ghosh (Retd.) 

; ә A. Das : 
1960-61 Sri Samirendra Nath Banerjee 
„ Ashoke Dutta 

1961-62 Sri Anil Kumar Banerjee . 
„ Dhrubendra Nath Banerjee 
1962-63 : -Sri Dhrubendra Nath Banerjee 
„ Ramendra Nath Mookherjee 
1963-64 Sri Nikhil Chakravarty 


„ Gopi Nath Ghosh 


———— 


? 
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PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF THE 
CALCUTTA UNIVERSITY LAW COLLEGE STUDENTS’ UNION, 
CALCUTTA, 1928-64 


1928-1930—Prof. 
1930-1931— 
1931-1933— 
1933-1935— 
1935-1937— 
1237-1942 — ,, 


1942-1943— ,, 
1943-1946 — 
1946-1949— 
1949-1952 — 


1930-1931—Sri 
1931-1932 ,, 
1932-1933— ,, 
1933-1934 ,, 
1934-1935— ,, 
. 1935-1936— ,, 
193:-1937--,, 
1937-1938— ,, 
1938-1939— 
1939-1940... ,, 
1940-1941.— 
1941-1942— 
1942-1943 
1943-1944— ,, 
1944-1945— , 
1945-1946— 
1946-1947 ,, 
1947-1948— ;; 


„э 


1949-1950— ,, 
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PRESIDENTS : 
1952-1953— Prof. -S. A. Masud 


Ramaprasad Mukherjee 


Pramathanath Banerjee 1953-1956— 
Debendranath Mitra 1956-1957 — 
Ajoy C. Dutt 
Ramaprasad. Mookerjee 1957-1958— 
Ramendra Mohan 1958-1959— 
Majumder ^ 1959-1960 — 
Sudhir Chandra Ray 1960-1961— 
S. N. Bhattacharjya 1961-1962 
B. Roychowdhury 1962-1963 
R. M. Majumdar 1963-1964— 
EDITORS: 
Dhiraj Ghose 1950-1951— 
Ranjitkumar Banerjee 1951-1952 .— 
Jatin Mukherjee 1952-1953— 
Pareshnath Banerjee 1953-1954... 
Dhrubajyoti Sengupta 1955-1956 — 


Kalipada Biswas 

Sachindra Kumar Roy 
Jitendranath Mukherjee 
Sushilkumar Ray 
Nirmalchandra Dutta 
Sukumar Mukherjee ` 
Biswanath Banerjee 
Prafullakumar Chudhuri 
Samar Datta 

Samarendra Kumar Chaudhuri 
Haridas Basu 

Ranjit Ghosh 
Durgaprasanta Chakravarty 
Birendranath Mukherjee 
Debaprasad Chowdhury 
Chandi Sadhan Basu 


1956-1957 —,, ` 


1957-1958 
1958-1959— 


1959-1960— 


„› 


9» 


33 


35 


33 


53 


» 


1960-1961—. 


1961-1962— 


1962-1963 — 


1963-1964 


». 


as 


77 


з. 


В. Roychaudhuri 
В. Roychaudhuri (Late) 
S. A. Masud 


Chandrakumar Banerjee 
Madanlal Jhunjunwala 

Ajit Kumar Chatterjee 
Anjan Kumar Banerjee 
Dwipendra Ch, Chakravarty 
Bimal Kumar Dutta 
Mriganka Shekhar Ghosh 
Santiranjan Ganguly 


Tarak Nath Banerjee. 


Madhusudan Majumdar 
Shyam Sunder Agarwalla 
Bishnu Pada Mukherjee 
N. S. Bothra 


-Manindra Nath Basu 


Durga Charan Sarkar 
Prabhakara Jha | 

Shyamal Kumar Chatterjee 
Srikanta Mukherjee 

Parash Nath Singh 

Tulsi Charan Bhattacharyya 
Shankar Roy 
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1928-1929— ,, 
1929-1930— ,, 
1930-1931— 
1931-1932— ,, 


1932-1933... ,, 
1933-1934— ,, 
1934-1935— ,, 
1935-1936... ,, 
1936-1937— ,, 
1937-1938— ,, 
1938-1939— ,, 
1939-1940— ,, 
1940-1941— ,, 


» 


1941-1942— ,, 


1942-1943— ,, 
1943-1944— ,, 
1944-1945 — ,, 


» 


1945-1946 — ,, 
1946-1947— ,, 


GENERAL SECRETARIES : 


Abinash Bhattacharjya 
Sreepada Majumdar 
Prasun Ghosh' 
Kamaleshchandra Banerjee 
Mrityunjay Prasad Basu 
Sushanta Kumar Sen : 
Sudhir Chandra Deb 
Sardindu Kumar Niyogi 
Satyen Home 
Chittaranjan Misra 
Sudhikumar Roy 
Harendrakishore Chatterjee 
Sibendrakumar Basu 
Bimalchandra Dutt 
(Resigned) 
Suhrid Dutt 
Kumudkanta Roy 
(up to Nov.) 
Snuilkanti Pal “ 
Robin Mitra 
Siddhartha Roy 
Amalkumar Sen 
(up to Nov.) 
Bhas.Mitra 
Amaresh Mukherjee 
Biswanath Bajpayee 
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1947-1948— ,, 
1948-1949— ,, 


` 1949-1950— ,, 


1950-1951— ,, 


” 


1951-1952— ,, 


” 


1952-1953— ,, 


» 


1953-1954— ,, 


„э 


1955-1956— ,, 
1956-1957— ,, 
1967-1958 ,, 
1958-1959— ,, 
1959-1960— ,, 
1960-1961— ,, 
1961-1962— ,, 


ээ 


1962-1963— ,, 
1963-1964— ,, 


---О-- 


Rabin Basak 
Durgaprasanna Chakravarty 
Asoke Krishna Dutta 
Satya Narayan Roy 
(Resigned) 
Lenin Roy 
Sahdeo Misra (Retired) 
Amal Krishna Saha 
Sk. Sajjad Ali (Retired) 
Hrishikesh Sarkar 
Pratip Mitra (Retired) 
Prabhat Dutta 
Md. Altaf Hussain (Retired) 
Ramendra Nath Mukherjee 
Munna Lal Badalia 
Asit Kumar Chowdhury 
Sunil kanti Banik 
Gopal Chandra Law 
Asim Dasgupta 
Debaprasad Bhattacharjee 
(on leave) 
R. Gupta (Actg Кена.) 
Nripendra Narain Roy 
(Actg). 
Shyamal Kumar Chatterjee 
Ashutosh Law 
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Calcutta University Law College Union 


Members of the Central Council 
“Working Session 1963-64 ' 


1 


„ President— Prof. Sunil Kumar Mitra. | : M 
Vice-President. & Editor-in-Chief —Prof. P. C. Chunder 
. Vice-President & Treasurer—Prof. Netai Das Roy 
| Vice-President —Prof.'R. М. Sanyal. 


Name |. -: С 23. Arun Kumar Modak 


Ist. Year - m. ллы А 24, Kalyan Kumar Mitra 
Й cn | 25. Prafulla Kumar Roychowdhury 

Amal Kumar Mallick ^ 26. Pares Chandra Mandal : 
Tulsi Charan Bhattacharyya 27. Vachaspati Upadhyay . - % 
Dilip Kumar Roychowdhury 28. Amalendu Bhattacharjee, 
Dipak Ranjan Mitra КГ - 29. Ajoy Kumar Banerjee 
Ramapati Ray 30. Syed Manal Shah Alquidri 
Asim Ratan Nandy + : 31. Indubhusan Hazra 
Tarun Lal Banerjee А 65 555 32. Abani Nath Chandra 
Mrinal Kanti Sil 
Nisith Nandan Adhikary 
Kanailal Basu Name 
Sushil Kumar Ghosh 
Bibhas Kumar Guha : | "ы 
Samarendra Misra 33. Brojo Kishore Roy 
Sibapada Sengupta 34. Manabendra Banerjee 
Monoj Kumar Basu | - 35. Utpal Ranjan Sarkar 
Bandhan Kumar Ghosh 36. Shankar Ray 
Amal Kumar Chatterjee 37. Satyendra Nath Chakraborty 
Sushovan Banerjee 38. Hari Ranjan Ghosh 
Parbati De A 39. Ganes Das Daga 
Natwar Lal Toshliwal r 40. Gourishankar Poddar 
Ganesh Prasad Singh 41. Anjankumar Chatterjee 
Ram Baksh Soni 42. Samir Gati Roy 
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43, Arun Kumar Bhattacharjee 
44. Udit Kumar Chaki 

45. Upendra Kumar Nath’ 

46. Sunit Kumar Chattoraj 

47. Atma Ram Bajaj 

48. Nanda Kishore Jhunjhunwala 
49. Santi Chand Sukhani 

50. Dipak Prakash kundu 

51. Subhas Dutta 

52. Sasankasekhar Ruj 

53, Samares Mukherjee 

54. Asutosh Law 

55. Abdul Moquid 

56. Badal Chandra Chatterjee 
57. Ajoy Chandra Bhattacharjee 
58. Ranen Dutta 

59. Adityaprasad Shah 

60. Asit Kumar Neyogi 

61. Amarnath Mukherjee 

62. Prasantakumar Mukherjee 
63. Sarup Chandra Sinha 

64. Karuna Kant Tripaty 

65. Nikhiles Kundu 

66. Saradindu Biswas 

67. Baidya Nath De 

68. Bhabotosh Bhattacharjee 
69. Md. Lutfor Rahman Mulla 
70. Debendra Nath Giri 

71. Md Abdul Karim 

72. Sujit Kumar Basu 

73. Bhabotosh Majumder 

74. Gopal Chandra Sinha Roy 
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100. 
101. 
102. 
103. 


Name 
3rd. Year 


Kalyan Kumar Basu 
Hirak Kumar Pramanik 
Bikas Kusum Sarkar 

Paras Nath Singh 
Paritosh Banik 
Sachindranath Naskar 
Arabinda Ghosh 

Gopal Banerjee 
Pürnyajyoti Pal 

Rakhal Chandra Nath 
Anil Kumar Sarkar 

Amiya Kumar Chakraborty 
Mrigendra Lal Kar 
Rabindra Nath Saha 
Srikanta Kumar Mukherjee 
Surindra Kumar Bajaj 
Nemaichandra Adhikary 
A. K. N. Hassan Uzzaman 
Mukul Ranjan Chatterjee 
Satyendra Nath Ganguly 
Pijus Kanti Datta 
Samirendra Nath Dasgupta 
Dilip Kumar Banerjee 
Rasoraj Sarker 

Pronab Kumar Mukherjee 
Harasit Kumar Ghosh 
Mrityunjay Misra 
Ardhendu Sekhar Kayal 
Suridranjan Basu Mallick 
Mrinal Kanti Acharyya 
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